|

CONSTITUTIONAL
ASSEMBLY

THEME COMMITTEE 3

RELATIONSHIP BETWEEN
LEVELS OF GOVERNMENT

SUBMISSIONS
RECEIVED AS AT 29 JUNE 1995

COMMISSION ON PROVINCIAL GOVERNMENT

VOLUME 22




INDEX OF SUBMISSIONS RECEIVED

:ﬂﬂ e

A. POLITICAL PARTIES - CATEGORY PAGE NO

IN THE CA
1. None

B. GOVERNMENT CATEGORY PAGE NO
INSTITUTIONS

1. Commission on Provincial Government Systems - 2200 - 2212
Provincial preliminary submissions (No 11)

Government




" COMMISSION ON PROVINCIAL GOVERNMENT

Established in terms of section 163 of Act 200, 1993

260 Walker Street Sunnyside Private Bag X887 Pretoria 0001
Telephone (012) 44-2297 Fax (012) 341 8452

Ref 6/1/1

1995-06-29

The Executive Director
Constitutional Assembly
P O Box 15

CAPE TOWN

8000

Dear Mr Ebrahim
PRELIMINARY SUBMISSIONS ON PROVINCIAL GOVERNMENT SYSTEMS

In compliance with the agreement between the managements of the CPG and CA, |
enclose the undermentioned preliminary recommendations of the Commission for
consideration by the relevant committees. | must emphasise that these
recommendations contain only the interim views of the Commission as all the
information required for the final recommendations has not yet been collected. The
comments of the provinces have also not been obtained yet. Kindly inform the
committees accordingly.

Preliminary recommendations on the number and boundaries of provinces
(Document 11)

Receommendations in regard to self-determination will be submitted to you as soon as
the final report of the Volkstaat Council has been received.

Yours faithfully

r i e s
- /"""H"‘\- e TN
e IRPERSON
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29 June 1995

COMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON THE NUMBER AND

BOUNDARIES OF PROVINCES
RECOMMENDATIONS - DOCUMENT 11

INTRODUCTION

1.1

Section 164(2) of the interim Constitution provides that the Commission
on Provincial Government’s advice to the Constitutional Assembly shall
include recommendations in the form of draft constitutional provisions
regarding, inter alia, the finalisation of the number and boundaries of the
provinces of the Republic. Section 164(3) prescribes certain criteria which
the Commission shall take into consideration in preparing such
recommendations. The list of matters so to be considered by the
Commission includes historical boundaries, including those set out in Part
1 of Schedule 1 of the interim Constitution (i.e. the present provincial
boundaries), former provincial boundaries, magisterial district boundaries
and infrastructures.

Section 124 of the interim Constitution establishes the nine provinces and
provides for the alteration of the name of a province in accordance with the
request of a provincial legislature. The area of each province is defined in
Part 1 of Schedule 1 of the Constitution. Provision is also made for
procedures to be followed to effect alterations to the boundaries of any
province. All these methods for altering boundaries have now lapsed and
boundaries may presently be altered only by way of an amendment of the
interim Constitution through the special parliamentary processes prescribed
for relevant amendments to the Constitution. Section 62(1) requires a two-
thirds majority of the total number of members of both Houses of
Parliament at a joint sitting for amendments of most sections of the
Constitution, but Section 62(2) further provides that inter alia the
boundaries of a province shall not be amended without the consent of the
relevant provincial legislature.

Constitutional Principle (CP) XVIII.1 provides inter alia that the boundaries
of a province shall be defined in the Constitution. Paragraph 3 of CP XViii
further prescribes that the boundaries of the provinces shall be the same
as those established in terms of the (interim) Constitution. Paragraph 4
deals with future amendments of the new Constitution which alter inter alia
the boundaries of provinces. |t requires in addition to any other procedures
for constitutional amendments, the approval of a special majority of the
legislatures of the provinces or a two-thirds majority of a chamber of
Parliament composed of provincial representatives, if there is such a
chamber. If the amendment concerns specific provinces only, the approval
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of the legislatures of such provinces will also be needed. Paragraph 5
requires that provision be made in the new Constitution for obtaining the
views of a provincial legislature concerning all constitutional amendments
regarding its powers, boundaries and functions.

2. DISCUSSION

2.1

Because of the peremptory nature of CP XVIII.3, the Commission was
uncertain whether it should specifically investigate matters relating to the
boundaries of provinces in order to formulate relevant recommendations for
consideration by the Constitutional Assembly. It consequently called for
an opinion by the State Law Advisor to clarify its position regarding
provincial boundaries. The relevant part of the opinion reads as follows:-

"Our opinion is expressly requested as to the question whether paragraph
3 of Constitutional Principle XVIII in effect means that the Constitutional
Assembly, when defining the boundaries of the provinces, "may only
redefine the present boundaries as far as they are still unresolved, i.e. in
respect of the affected areas listed in Part 2 of Schedule 1". The said
paragraph 3 provides as follows:

"The boundaries of the provinces shall be same as those established
in terms of this Constitution. "

In our view this means that the new Constitution must provide that the
boundaries of the provinces shall be the same as they existed immediately
before the commencement of the new Constitution. The provincial
boundaries as "established in terms of the Constitution” can only be its
descriptions in the present Constitution as amended by -

(a) any Act of Parliament passed in accordance with section 62;
(b)  any proclamation made in terms of section 124(14); or
(c) any Act of Parliament made under section 124(15) (if any).

Thus, the Constitutional Assembly does not even have the power (o
redefine the boundaries of affected areas in the new constitutional text.
Moreover, since section 74 expressly prohibits the repeal or amendment of
the Constitutional Principles, the possibility of amending paragraph 3 of
Principle XVIlI, which prevents the Constitutional Assembly from redefining
any provincial boundaries in the new constitutional text, does not exist.
Therefore, any recommendations of the Commission _on_Provincial
Government given to the Constitutional Assembly in terms of section
164(2)(a) regarding the finalisation of the number and the boundaries of the
provinces will be futile since it would be outweighed by the mandatory
Constitutional Principles.” (Our underlining.)
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In view of thi inion that any r mmendations of th mmission given
in terms of section 164(2)(a) would be futile because of the effect of CP
XVIIL.3, the Commission did not embark on an investigation of the number
and boundaries of provinces. The Commission consequently makes no

rgggmmgngagign§ in this regard.

The Commission is nevertheless of the opinion that the new Constitution
should prescribe procedures for future amendments of the number and
boundaries of provinces. This is, in fact, obligatory in terms of CP XVIIl.4.
Boundaries should not be altered continually and the procedures prescribed
should therefore discourage frivolous attempts to amend the Constitution
for this purpose. For the alteration of boundaries the Constitutional
Principles require that the normal procedures for constitutional amendments
be applied, with the further requirement of approval by a special majority
of the legislatures of the provinces or a two-thirds majority in a chamber of
Parliament composed of provincial representatives. However, if the
amendment concerns specific provinces only, the approval of such
provinces is also needed. The incorporation of these Principles into the
new Constitution will serve 1o restrict the frivolous alteration of boundaries.
The Commission is of the opinion that there should be an additional
requirement that a referendum be held to determine the wishes of voters
in any area liable to be incorporated into another province. It would be in
accordance with democratic principles to consult persons whose interests
are affected most directly by such an alteration of boundaries. However,
such a referendum should be held only after the relevant provincial
governments have provisionally agreed to make such an alteration, but
before the constitutional amendment is debated in Parliament. No
referendum should take place before provincialgovernments have indicated
a serious intention to alter their boundaries as it could otherwise lead to
frivolous calls for referendums and the abuse of the system. Furthermore,
the outcome of a referendum should not be binding upon Parliament
because there may be other important national interests which should take
precedence. This observation does not detract from the principle that
persons whose interests are at stake should be consulted before such
important decisions are taken. The extent to which an alteration to the
boundary is supported or rejected by the affected voters in such an area
should weigh heavily among the various considerations to be taken into
account by Parliament and the relevant provincial governments. The
Commission recommends that the new Constitution provide for
referendums as described above before amendments to the Constitution
altering boundaries of provinces are adopted on the basis set out in the
Constitutional Principles.




COMMISSION ON PROVINCIAL GOVERNMENT

Established in terms of section 163 of Act 200, 1993

260 Walker Street Sunnyside Private Bag X887 Pretoria 0001
Telephone (012) 44-2297 Fax (012) 341 8452

1995-06-28

Reference: 6/1/4

The Executive Director
Constitutional Assembly
P O Box 15

CAPE TOWN
8000

Dear Mr Ebrahim

COMMENTS OF THE NORTHERN CAPE PROVINCE

| enclose the comments of the Northern Cape Province on the interim recommendations
of the Commission in respect of the documents mentioned hereunder, for consideration
by the Constitutional Assembly in terms of section 161 of the interim Constitution.
Document 7 - Provincial finance and fiscal affairs
Document 8 - Traditional authorities

Document 9 - Local government

Constitutional question 13 - The Senate

Yours sincerely

/
/‘, e &
. { ___/‘L\—/L.-\_, '\-"::—--—- L-\-’
el |
‘ AIRPERSON

mdes57
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PROVINCIAL LEGISLATURE: NORTHERN CAPE

COMMITTEE SECTION

FACSIMILE

TO0: FAX NUMBER: 012 - 3418452
ORGANIZATION:

REFERENCE:

ATTENTION: Mr JP Vermaak & Mr lategan

TELEPHONE NUMBER: 012 - 442297

FROM: FAX NUMBER: (QS31) 814776

DEPARTMENT: COMMITTEE SECTI N
PERSON: G. COUTTS
TELEPHONE NUMBER: 81 1 EX

DATE: 28 June 1995

NO. OF PAGES INCLUDING COVER SHEET: B8

MESSAGE

Plase find attached Question 13 of the Greea Book and
pocument 7, 8 and 9 of the preliminary recommendations.

Thanking you in advance




PROVINCIAL
LEGISLATURE OF THE
NORTHERN CAPE

KEY CONSTITUTIONAL ISSUES

PROVINCIAL AND LOCAL
GOVERNMENT

SUBMISSION BY THE CONSTITUTIONAL
COMMITTEE

13. THE SENAT

13.a |s a Senate neeaed? !f so. should its primary purposes
be to represent provincial interests, or should it have a
wider legislative function. or should it combine both
functions?

We do need a senate, but this should include both functions.
Its primary function should be to represent provincial interests.
It must have its own separate function and sheu'!d not be a
duplication.

b. In terms of its purpose as defined, what should its
composition be? Should interests other than provinces
be represented? If so, what interests?

The Senate shou!d be made up of an equal representation for
each province regardiess of tre population of provinces. Itis
further recommended that consideration be given to the ten
senator positions matching the portfolios of the specific
provinces and maintaining direct and regular contact with the
MEC and the chairpersons of the relevant pertfolio
committees. It must be stressed that such liason shouid be at
both the legislative and the executive leve!. Consideration
could also be given to a further ten senators being appointed
by the President based on their expertise.
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c.  Are there shortcomings in the present constitutional
provisions relating to the Senate? If so, how should
these be rectified?

Answers to the previous questions in this section address the
iISsue. -

d. What should be the size of the Senate, in view of its
purpose and vis a vis the National Assembly?

The size is already addressed in D). Neither the size nor its
composition should be related to the size of the National
Assembly. It is recommended that the Senate should not be
any smaller than already recommended in order to carry out
its function efficiently.

e. \What should be the status of provincial representatives
in the Senate vis a vis provincial governments and
political parties? Issu€s might include the following:

(i) should Senators be additional to the provincial
representatives in the National Assembly, or shouid the
latter comprise the Senate”?

The question of the senate is aside from that of the National
Assembly. The latter should be addressed separately.

(i) whatare the implications for provincial interests of
representation from province to National Assembly on
party lists?

This question has no direct relevance to the Senate.
However, the present system does not give any specific
distinction between the 200 elected on the Provincial list and
the 200 elected on the National list. Consideration should be
given to the Provincial list being based on equal
representation for the provinces.

(i) what are the implications for provincial interests of the
prohibition on crossing the floor:

This is not specifically a provincial concern; this problem
certainly affects all ievels of government.
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(iv) should senators be elected at large (on a third list)?

The appointment of senators should be based on a system
which ensures that the best people i.e with the greatest
expertise be appointed to the posts.

(v) should a residential qualification apply?

A Senator must be residentin the province which he/she
represents. |f a senator moves he/she should lose his/her
seat in the senate.

(vi) Should representatives of provincial governments sit in
the Senate?

If the proposals given above weré not accepted then the

representatives of provincial governments should sit in the

Senate.

£, What principle should determine the representation of
provinces in the Senate: state equality, population or a
iorrgula balancing these? |s the existing formula just and
air?

The existing formula is just and fair. The recommendation of
presi fidential appointees should be taken into account.

ﬁ

// i

MR AKHARWARAY (ANC). il
CHAIRPERSON ’

COMMITTEE MEMBERS: /%7
MRS PAPENFLUS (DP)........« f”?’

asnang

DR LIEBENBERG (NP)sosomsorsiisedisssssssdisosspises

-
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COMMISSION ON PROVINCIAL
GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON
PROVINCIAL EXECUTIVE AUTHORITIES:

DOCUMENT 7 - PROVINCIAL FINANCE
AND FISCAL AFFAIRS

21 June 1985

Comment by the Provincial Constitutional Comnittee,
Northern Cape Legislature.

DOCUMENT 7
COMMENTS:

The Previncial Censtituticnal Commictes iw' = g3sed IC
note =rat the propcsais whlicn have feen suimitted ave
being taken intc accsunc.

i) (PG = “wig igiip 2anflict with the basic
crinciple of taxation, wnere the
raxes cctained from the weal:zhy are
used tc tne advantacge cf all.

She phrase ...l .. w@althier grcvinces
....... genesrate ncst oI Tlé counllY’s

T g o G CRE w ‘s =wisieading. . ‘The
crigins of the wealth of thcse previnses ls not
always wizhin the previnces themseives. There

is the appearance cf tne weal:l Ceing ganerated
there, but the sources are not infrequently
cased elsewnere, for exarple, there are
agribusiness and mining nead pEtices 0
Gauteng, yet there is very little agricuiture,

ard only cne tvpe of mining (=c any significans
extent; found in thas province. TIhe provinces

£vom which the resources have CO:Re rave a fa.r
claim te that weal<=h.

3. vi gpgiaiar i Neree fully with Trhis.

3.4. {(pg 5 & €] Tlezse see tnis as a gensral ccraent
on 2.4 with the propcsal rs_evant
tarcugncut the docuxent
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~he issue cZ value adcded tax, and
bop=h the collecsticn and the
allocaticn 9f the reven.e thereiron
nas nct been addressed adeguately and
~ust be taken into scnsideraticn.
Also, when considering provincial
-axaticn, there shculd ke <¢ontrols
which ensure that nc citlzen :is
overburdened because c¢f where he/she
iives. A tarif? must be levied on
raw materials/primary products which
are derived from the prcviznce itself
e.g iron ore is mized In the Northern
Cape, but no tarifl is paid to

other provinces when "inporting"” this
material. The provirce mining the
product s thereifore disadvantaged,
cecause the 2rcvince which
--ansforms the raw material into a
final product -enefits Ircn VaT.

rcad
—ave a

(RS |/}

4 |

[V I
ry M [ e
0O MR-
H A
O 0

| I N
-0
e (A

m o < (r
0

=

in i
oLy
—m

) «t v H O
tru) O
Y
'.

m gty
1
« 'O L b

' -
e

I+ is reccmmenced That .egilslation
should rnot be lef: to cthe Natioral
sheuld be done 2n
t=e provinces anc
a2c: merely Ze an
shcund nave

The positicn, pcwers ancd func<sions
Provincial aud:rtors - Gezeral need
specified.

We agree wWlth
Finapcial and

In clesing, 1t must Te stated tlac
relationship between naticnal, priv.n
government should Ze .on teIms of sche
rather that tliers c¢if govermment.

This can be explained by =he fact it i S S
governmental .evels should be linked, =here shculd not be
definite hierarchical levels.




DOCUMENT 8 - TRADITIONAL AUTHORITIES

COMMENTS:

sic humsn richts nust aiwavs
ecedence.

we fully
Agree with this

TRis dsasonTx
recently decided
would be remuneraczed
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DOCUMENT 9 - LOCAL GOVERNMENT

COMMENTS:

2.5 (pg 2) This is already happening.

2.6 (pg 3) Agree. Wwe are pleased to no:ze that this

proposal has been taken into accouns.

3 242 (pg4) Regicornal structures should be dealt
with =y those provinces drafting
their own constitution.

MR AKHARWARAY (ANC) ...... AR

CHAIRPERSON

MRS PAPENFUS (DP) ... 2777 i

MR MOKGORO(ANQ) ......7

DRLIEBEWRNBERG (ND)...co v e =
/8

@
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