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CONSTITUTIONAL ASSEMBLY

SUBTHEME COMMITTEE THREE
TRANSFORMATION. MONITORING AND EVALUATION

OF

THEME COMMITTEE SIX _
SPECIALISED STRUCTURES OF GOVERNMENT

MEMORANDUM
TO: ALL MEMBERS OF SUBTHEME COMMITTEE THREE
FROM: Bronwen Levy (Secretariat)
RE: Subtheme Committee 6.3 meeting

DATE: 10 May 1995

Please be advised that there will be a meeting of Subtheme Committee 6.3, the
details of the meeting are as follows:

VENUE:  E305 o
TIME: 9:00

DATE: 15 MAY 1995

Enquiries Ms B Levy 403 2182 or 245 031 ext 234
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AGENDA

Opening and Welcome

Adoption of minutes

Minutes of the meeting of 18 April 1995
Minutes of the meeting of 5 May 1995

Draft constitutional text on the Public Protector
Discussion

Draft report on the Human Rights Commission

Input by Technical Advisors
Discussion IR
National Sector Public Hearings
Constitutional Public Meetings

Any other business

Closure

HASSEN EBRAHIM
EXECUTIVE DIRECTOR

Enquiries Ms B Levy 245 031 ext 234 or 403 2182
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(Subtheme Committee 6:3, 18 April 1995)

CONSTITUTIONAL ASSEMBLY

SUBTHEME COMMITTEE THREE
TRANSFORMATION, MONITORING AND EVALUATION
-:3_3 =
OF

THEME COMMITTEE SIX
SPECIALISED STRUCTURES OF GOVERNMENT

18 APRIL 1995

Kgositsile B (Chairperson)

Balie A

George M

Louw L

Malan TJ
Moatshe P
Mompati R
Netshimbupfe MA
Nkadimeng JK

__Tshabalala ME . _

Van Zyl ID

Apologies: Mokoena LM

Levy B, Nyoka N, Albertyn C and Erwee R were in attendance.

1.

Opening and Welcome
Ms Kgositsile opened the meeting at 14:00 and welcomed the members.
Adoption of minutes

The minutes of 5 April were adopted.

3




(Subtheme Committee 6:3, 18 April 1995)

3. Input by technical advisors on the Human Rights Commission (HRC)

3.1 Dr Albertyn presented an introductory paper to guide discussions on the
HRC (see annexure ‘A’). The following points emerged from her input:

3.1.1

3.1.2

3.1.3

3.1.4

3.1.5

3.1.6

3.1.7

The concept of human rights embraces all political, civil, social,
economic, cultural and developmental rights. Governments
have a responsibility to protect and promote all human rights.

Human rights have been protected and promoted through
policy, legislation, administrative procedures, an independent
judiciary, enactment and enforcement of individual safeguards
and remedies, and the establishment of democratic institutions.

However the enactment of law often is not sufficient to ensure
realisation of rights. Thus national institutions have been
established in order to promote and protect Human Rights.

Examples of national human rights institutions include Human
Rights Commissions, Ombudsmen, and specialised institutions
which deal with the needs of vulnerable and minority groups.

The United Nations (UN) has endorsed the following principles
and guidelines with regard to these national institutions:

i) to be vested with the necessary competence

i) to be given a broad mandate

iii) to make recommendations on request or on own
initiative

iv) to promote and ensure the harmonisation-of-national
legislation, regulations and practices with international
human rights instruments

v) to encourage the ratification of international human
rights instruments

vi) to contribute to national reports

vii)  to assist with education programmes

viii) to play a role in publicity

The UN has also developed a range of functions that
governments are expected to perform in order to realise social
and economic rights under the Covenant on Economic, Social,
and Cultural Rights.

With regard to a comparative survey of human rights

2
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(Subtheme Committee 6:3, 18 April 1995) '

3.1.8

3.1.9

institutions, they tend to have the following characteristics:

i)
ii)
iii)
iv)
v)
vi)

vii)

viii)
ix)
x)

xi)

xii)

they are administrative in nature

they have advisory authority

they are created by the constitution or by legislation
they are function independently

their powers may be defined narrowly or broadly

it is not common for a HRC to have the power impose a
legally bound outcome on parties.

they have the power to refer where cases remain
unresolved ‘

they review government human rights policy and make
recommendations for improvement

they play a monitoring role

they initiate enquiries

they play a role with regard to community awareness on
human rights issues

they deal with the horizontal application of rights

The following are the key issues for consideration:

i)
i)
iii)

iv)

v)

vi)

Do all universally accepted fundamental rights, freedoms
and civil liberties include all human rights ?

Should the constitution provide for the protection of the
above mentioned rights ?

Should the HRC concern itself with the horizontal
application of human rights ?

Should the constitution define the broad mandate of the
Commission and leave details to legtslatmn or should
these details ? e e

Should the Commission be an enforcement agency ?
And to what extent should this be determined in the
constitution ?

Should social and economic rights fall within the ambit
of the HRC ?

In the discussion arising out of Dr Albertyn’s input the
following issues were raised by the Committee:

i)

The role of the HRC with regard to group complaints:
Group complaints can be used as an effective way of
ridding society of inequalities: This function allows the
HRC to operate pro actively in dealing with
discrimination at a systemic level rather than reacting

3
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(Subtheme Committee 6:3, 18 April 1996)

solely to individual complaints.

ii) The role of the HRC with regard to private
discrimination: Traditionally HRC's have dealt with the
relationship between the state and the individual, .
however there is a debate with regard to where the state
sphere ends and the private sphere begins. In addition in
the South African context in particular there is
discrimination within the private sphere and it would
important for a HRC to deal with this.

iii) The role of the HRC with regard to enforcement: In
instances where the HRC has the power to enforce it's
findings there needs to be a balance between
enforcement and other functions such as reviewing
legislation and making recommendations etc.

iv) The location of socio economic rights within the ambit
of the HRC: Socio economic rights fall within the ambit
of Constitutional Principle Il and thus would be located
within the ambit of the HRC.

3.2 Prof Erwee spoke to the draft report on the issues and debates emerging
from the submissions received (see annexure ‘B’). The committee noted the
report.

4.  Public Hearings

Ms Kgositsile reminded members that they would be expected to attend the
———Public Hearings on the Human Rights Commission scheduled for 20/21 April
1995.

S. Any other business
There was no further business.

6. Closure

The meeting rose at 16:00. :




THEME COMMITTEE SIX, SUBTHEME THREE
“Specielised structures of Government”
HUMAN RIGHTS COMMISSIONS
AN INTRODUCTION

introduction:

‘This is an introductory paper to guide initial discussions on the issues
surrounding the Human Rights Commission. Unfortunately, there has been
insufficient time to engage in 8 detailed comparative description of Human
Rights Commigsions. However, the paper attempts to identity some of the
key issues for debate. Further deteils can be given on request.

What is a Human Rights Commission?

2.1

2.2

The concept of human rights

The concept of human rights embraces what have been described as
politicel, cwvil, social, economic, cultural and developmental rights.
The initial compartmentalisation of these rights, caused by historical
and political reasons, has Increasingly broken down. The Vienna
Declaration of 1993 has proclaimed that "all human rights are
universal, Indivisible, interdependent and Interrelated”. It calis on all
in the international community to treat human rights "in @ fair and
equal manner, on the same footing and with the same emphasis".'
Hence 8ll governments have an equal responsibility to protect and
promote all human rights.

National institutions for the protection and promotion of human rights:
Human Rights involve relationships between individuals and between
individuals and the state. The practical task of protecting and
promoting human rights is primarily a national one for which sach
State is responsible. At 8 natoral level, human rights can best be
protected through the formulation and implementation of adequate
policies, legisiation and administrative procedures; an independent
judiciary; the enactment and enforcement of individual safeguards and
remedies; and the establishment of democratic institutions.

The enactment of 8 law protecting certain rights is often not enough,
uniess these laws provide for all of the legal powers and Institutions
necessary to ensure the effective realisation of these rights.
Interrationaily, it has become apparent that the effective enjoyment
of human rights requires the establishment of national infrastructures
for their protection and promotion. Official human rights institutions
have been set up in many countries over the past faw years. While
the task of these institutions varies cons'derably from courtry to

The Vienna Declaration and Programme of Action, Para
5. -



2.3

country, they share 8 common purpose and are thus collsctively
referreQ to 88 national ingtitutions for the protection and promotion of
human rights.

Exemples of national human rights institutidns include:human rights
commissions, ombudsmen and specislised institutions dealing with
the needs of vulnerable and minority groups.

United Neations Guidelines:

The UN Commission on Human Rights endorsed the following

principles and guidelinas with respect to national institutions for the

promotion and protection of human rights {(March 1992):

2.3.1 10 be vested with compatence 10 protect and promoto human
rights;

2.3.2 10 be given as broad a mandate 8s poss.ble;

2.3.3 to make recommendations on request or on own initiative on
any matters concerning the protection and promotion of human
rights In respect of the following areas:
2.3.3.1 any legisiative or administrative provisions;
2.3.3.2 any provisions relating to judicial organisation;
2.3.3.3 any situation of violation of human rights; and
23.3.4 preparation of national reports in respect of

human rights.

2.3.4 to promote and ensure the harmonisation of netional
legisletion, regulations and practices with international human
rights instruments;

- 2.3.5 to encourage ratification of the above-mentioned Iinstruments;

2.3.8 to contribute to national reports in respect of international
treaty obligations;

2.3.7 to cooperate with relevent UN, regionsl and national
institutiors concerning human rights;

2.3.8 to assist in the formulation of programmes for human rlghts

education;

2.3.9 10 publicise human rights and all efforts to combat all formg of

: giscrimination. :

In addition to these guidelines, the Human Rights Commission of tne
UN has developed a range of functions that governments ere required
1o perform in relation 10 the progressive realisation of social and
economic rights under the Covenant on Economic, Social and Cultural
Rights (General Comment No. 1 Thirg session, 1989 UN doc
E/1989/22). These include
2.3.10 a comprehensive review of national legisiation,
administrative rules and procedures and prectices to
ensure the fullest possiole conformity with the
Covenant;




2.4

2.a:11 the need to oiagnose and then mon tor the situation with
respect to each right on a regular besis;

2.3.12 develop clearly stated and carefully targeted policies,
including the establishment of priorities;
2.3.13 the need to fecilltate public scrutiny of government

policies about economic, sociel and cultural rights and to
encourage the involvement of society in the formulation, -
implementation and review of the relevant polices;

2.3.14 to identify goals for measurement and evalustion of
progress; and
2.3.18 to identify obstacles and problems hindering the

progressive realisation of these righis.

Summary of types of Human Rights Commissions: (from summary of
UN Workshop held in Paris, October 1991).

All human rights Institutions are specifically defined in terms of the

promotion and protection of human rights. The common

characteristics tend to be the following:

2.4.1 All institutions are administrative in nature, rather than judicial
or law-making.

2.4.2 All have edvisory authority in respect of human rights at
national and/or internations! level e'ther through:
2.4.2.1 opinions and recommendations; and/or
2.4.2.2 consideration and resolution of complaints

submitted by Individuals and groups.

2.4.3 They are creeted by the Constitution or by legislation or decree
{latter more common).

2.4.4 They function independently from other organs of government,
but are often required 10 report 10 the legisiature on a regular
‘basis. e,

2.4.6 They are composed of 8 variety of members from diverse
backgrounds. st s 5 s

2.4.6 They are concerned primarily with protection of nstionals
against discrimination and with the protection of other civil and
political rights. The specific functions and powers are defined
in act of parliament and may be narrowly or broadly defined.

2.4.7 The receipt and investigation of compiaints from individuals
and groups alleging human rights abuses requires effective
powers of obtaining evidence. However these institutions tend
10 reach resolution by mediation and arbitretion, rather than by
adjudication. It is not common for 8 human rights commigsion
10 be granted the power to impose a legaly binding outcome
on parties.

2.4.8 Where cases remain unresolved, they may be referred to 8

specialised tribunal or the courts.




2.4.9 They engage in a systematic review of government’s human
rights policy to identify problems and suggest ways of

Improving it.
2.4.10 They monitor state’s compliance with national and
international human rights instruments.
2.4.11 They Initiate enquiries on their own behalt. The ability to

do this is seen as an important measure of the
institution’s overall strength and probable effectiveness.

2.4.12 They are entrusted with improving the community’s
awasreness of human rights issues.
2.4.13 They almost always deal with the horizontel application

of human rights.

Although social and economic rights have not typically been the focus
of comparative institutions, the above powers and functions are broed
enough 10 include these rights within the ambit of Human Rights
Commissions.

3 Examples from other countries:

3.1

3.2

Canada: In Canada, the federal ang regional Human Rights
Commissions are primarily concerned with the enforcement of the
federal and regional Human Rights Acts. Note thet Canada only
developed a justiciable bi'l of rights in the 1980s.

~ 3.1.1 The Canadien Human Rights Act is essentially an eanti

discrimination act proscribing discrimination in the provision of
goods and services, accommodation, employment, employee
organisetions, pay, hate speech and harassment. The Canadian
Human Rights Commission has typical powsrs of such
ingtitutions. A significant part of its work is devoted to
investigating complaints sbout discrimingtory practices. These .
investigationsresuit in & range of recommendations including
" conciliation and referral to 8 Human Rights Tribunal

(established In terms of the same act) for 8 hearing. The HRC
is able to make orders, but to be enforceable they must be
mede an order of the Federal Court.

3.1.2 The Quebec Charter of Human Rights and Freedoms sets up a
Human Rights Commission with jurisdiction to Investigate
complaints over a wider range of civil and political rights. A
Human Rights Tribunal with power to make enforceable
decisions is also established.

Austrglia: The Australian Human Rights and Equal Opportunities
Commission was established by legislaton ir 1986. It is, again,
pr.marily concerned with discrimination and has divisions to desls

10




3.3

with various aspects of discrimination (human rights, race, sex,
disability). Its general functions include the enforcement of enti-
discrimination laws as well as the typical range of competencies
relating to advice, monitoring, education and awareness-raising,
research etc.

India: Still attempting to find information.

4 Issues for consideration in South Africe:

4.1

4.2

4.3

What does the interim constitution provide for?

The interim constitution provides for the establishment of a Human

Rights Commission in sections 115 to 118. Trese sections regulate

the selection and appointment of commissiorers, define ite powers

ard functions, provide for & director and budget and for annual

reports 10 Parliament. In particular, 1the powers defined in the interim

constitution are tre following:

4.1.1 promote tre observance of, respect for and tne protection of
fundamental r.ghts;

4.1.2 deveiop an awareness of fundamen:al rights among all people
'n South Africa;

4.1.3 make recommendations to government for the adoption of
progressive maasures to promote fundemental rights;

4.1.4 underteke stud'es on fundamental rights;

4.1.5 request information from the government adbout rights;

4.1.6 monitor legis'atior for compliance with bil of rights end the
norms of international human rights iaw;

4.1.7 irvestigate comp'aints of violations of rignhts and assist the
complainant to secure redress, including referral 1o the courts.

These do not constitute 8 complete lists of the powers and functions.

Additions! powers and functions may be assigred by legisiation

(116(1)).

The Constitutional Principles:

Tre following constitutional principle is relevant to the discuss:on:

4.2 1 Constitutiona! principle Il: Everyone snall enjoy all universally
accepted fundemental rights, freedoms and civ.! liberties which
shall be provided for and protected by entrenched and
justiciab:e provisions in the Constitution.

What are the key issues?

4.3.1 Do "all universally accepted fundamental rights, freedoms and
civil liberties” Include all human rights? '

Yes, see the Vienna Declaration.

11




4.3.2

4.3.3

434

4.3.5

4.3.6

Is the Human Rights Commission manaated by the requirement
in CP Il that the Constitution provide for the "protection” of
these rights?

Yes, in 80 far as the Human Rights Comm:ssion falls within the
international ungerstanding of a national institution committad
10 the protection and promotion of human rights.

Will the Human Rights Commission concern itself wfth the
horizontal application of human rights?

This has typically been the task of Human Rights Commissions
in other coun'raas

Should the consrsrunon define the broad mandate o{ the
Commission and leave the details of the powers to /egisiation?
Or should ell the powers and functions be contained in the
constitution?

Most countries have 'egislation 10 regulate the Commissions.
If all in consutution: fixed and cannot be changeda.
If broad manacate: flexible.

To what extent should the Commission be an enforcement
agency? And to what axtent should this be determined in the
consmuﬁoq? Should this be done by an additional Tribunal?

Important to estab'ish parameters of existing debate, especially
in relation to labour market policy and possible civil rights act.

Shovuld social and economic rights fall w!th/n the ambit of the
Human Rights Commission?

This does fali within the ambit of | Constutunona} Pnncuplo i,

Dr Cather ne Aibertyn

Technical Advisor
Theme Committee
Subineme Three

12 April 1995

Six
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CONSTITUTIONAL ASSEMBLY

SUBTHEME COMMITTEE 3; Prot R Erwee
THEME COMMITTEE 6 13 April 1985

FIRST DRAFT REPORT OF SUBMISSIONS:
HUMAN RIGHTS COMMISSION

-——-__..--_—_-_-—-----——--—-—_._——-—-—-————.._-—----—-_..-.--------_--.-

PART 1 - INTRODUCTION
1. Submissions recelved

This report attempts to draw together the issues and debates
emerging from submissions received from political partles,
organisations of «civil soclety, public debates during February
1995, and an information seminar. Further Inputs from public
hearings during April 18 to 21 1995 will be added.

1.1 Political parties

Organisations of Civil Society

Assocliation of Law Socleties (ALS) - written

Black Lawyers Association (BLA) - hearing

Black Sash (BS) - hearing

Centre for Applied Legal Studies (CALS) - hearing

Centre for Human Rights, University of Pretoria (CHR)-
en

General Council ot the Bar (GCB) - written

Human Rights Committee (HRC) - hearing

Lawyers for Human Rights - hearing
9 Legal Resources Centre (LRC) - hearing
1.2.10 National Association of Democratic Lawyers (NADEL) -
Searing ik N A
1.2.11 National Land Committee (NLC)- hearing

AR B
=AD" b=
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1.3 Information seminars (January 30 to February 8 1995;
and Brian Currin).

Interim reports are prepared by the technical advisors:

1.4 First draft report of submissions
1.5 Comments on the Human Rights Commission

No information has been gathered from a meeting held under the
public participatlion programme.

2. Constitutional Principle

The Constitutional Principle applicable to this Commisslon is

Principle 11 i
Everyone shall enjoy all universally accepted fundamental
rights, freedoms and civil 1libertles, which shall - be
provided for and protected by entrenched and Justiciable

13




provisions In the Constitution, which shall be drafted
after having given due consideration to inter alia the
fundamental rights contalned 1Iin Chapter 3 of this

Constitution.

It can also be argued that Principle 111 (prohibition of
raclal, gender and all forms of discrimination) as well as
Principle V (equality in the legal system) have a bearing on
the roles and functions of this Commisslon.

PAR* 11 DISCUSSION OF MATERIAL PROCESSED BY THE COMMITTEE

3. General overview

During the initial seminar programme and debates in February
the Theme Committee discussed the Human Rights Commission and
raised a number of critical 1issues with regard to a) the
Commission's role in relation to the other specliallzed
structures of Government; b) consideration of human rights
violations on both vertical and horizontal levels and c) the
proposed roles, functions and structure of the Commission.

These Issues gave rise to a list of questions that were sent
to organisations 1in civil society. Some of the organisations
provided written submissions prior to participation in public

hearings.

There seems to be a considerable amount of agreement on broad
issues Iin the written submissions, but ¢the main {issues of
debate, which can be tested in public hearings, are:

3.1 the Commission's role In relation to the other
specialized structures of Government;

3.2 the ambit of Jurisdiction of the Commission ie
consideration of human rights. " violations on both
vertical and horizontal levels;

3.3 the composition and structure of the Commission
3.4 the proposed powers and functions of the Commission
3.5 allowing class actions or only assisting individuals

3.6 the relationship between the Bill of Rights and the
Human Rights Commission with regard to Second Generation
Rights

3.7 acting as an enforcement agency to implement anti-
discrimination legislation

Some of the disagreement may refer to matters which do not
need to be included 1in the constitution, but can be letft to
legislation like an Equality Act or Clvil Rights Act.

14




4. Areas of Agreement

4.1 Constitutionalisation of the Commission

4.1:1 There was support among partles (FF,IFP) and
stakeholders (ALS, CHR,LHR) for the constltutlonallsatlon of a
Human Rights Commission in the Constitutlon.

4.1.2 The constitution needs only deal with basic principles
with regard to establishment and appointment, powers and
functions, independence and accountability. Further details
can be left to leglslation. There s currently a lack of
clarity about the amount of detall needed for constitutional
entrenchment.

4.2 Structnre and composition

Most of the parties and stakeholders agree that the Commission
needs to be an independent statutory body created by
parliament. It must be subject to the law and not accountable
to government, so that government |is unable to dictate the
Commission's programme.

The Commissioners that are appointed need to have knowledge of
human rights issues both nationally and internationally, they
need to be politically independent and be respected broadly.

While the Commission would be a national commission there is a
need to examine how it will be decentralised. The Commission
should be an active andpowerful commission. :

4.3 Powers and functions

PnrtleS and stakeholders generally agree on the powers and
tunctlions as stipulated In section 116 (1) (a) to (e).

Most parties and stakeholders mention that the present
provisions In the Interim Constitution with regard to the
Commission are 1limited in that they do not consider human
rights violations which are considered horizontally l.e
bet ween individuals. The main concern of the Interim
Constitution is the violation of rights vertically 1.e between
the state and the people.

4.4 Relationship with other specialized structures of
government

Parties and stakeholders see the Human Rights Commission - as

having responsibility for all human rights matters not
directly dealt with by other more specialised organs of state.

15
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S e r 1 a ee e
5.1 Constitutionalisation of the Commission

LI 0 | The GCB argued that the Human Rights Commission
should not be constitutionalised, but should operate
within the parameters of a separate Civil Rights Act
(reasons iInclude the investigation of violations on
vertical and horizontal rights and amendments to
Constitution by Parliament rather that special
procedures requiring speclal majorities).

5.1.2. /. Tha' CHR (UP) notes that If the Commission's |
functlions, powers and structurge 1s described |In
detail in the Constitution “~then a)  further
legislation would not be necessary to establish the
commission and the ‘long waiting period for such
legislation would be avoided but b) It might create
a Commission that 1{is too inflexible to adjust to
changling needs and circumstances. The FF emphasises
that all matters relating to the Commission should
be regulated by the constitution and not by ordinary
act of Parliament.

5:1.3 The CHR (UP) and LHR advocate a minimalist option
which describes the powers, functions and structure
in general terms in the Constitution, leaving the
specifics to legislation and CHR (UP) recommends
using the experiences of the interim Human Rights
Commission to dratt a comprehensive statute in 1999,

5.2 Horizontal versus vertical violation of rights

i | The GCB indicates that the 1ideal Is to achleve a
human rights culture and philosophy on all 1levels.
Furthermore the Commission should operate within the
ambit of a separate Civil— Rights Act which would
have a horizontal application, but the Commission in
terms of the provisions of - Chapter 3 1in the
Constitution, should also operate vertically.

5.2.2 During the initial debates it was suggested that the
protection of vertical rights can be dealt with in
the provisions relating to the Public Protector and
the Judiclal Authority and hence the central
function of .the Human Rights Commission 1is to
consider violatlions that occur horizontally.

5. 2.3 CHR (UP) notes that as it is difficult to

i distinguish conceptually between horizontal or
vertical violations of human rights, the Commission
should focus on both.

5.2.4 The IFP mentions that the Bill of Rights shall have
horizontal application 1In addition to vertical
application.

1=




5.2.0 The FF inslists that the Commission should not
primarily deal with abuses that occur horizontally
but have vertical operation.

$.3 Proposed Powers and Functions of South Africa's Human
Rights Commission

romotio d ction of human rights:

5.3.1.1 The FF, CHR (UP) and LHR Indicate that this role Is
a central part of the Commissions functions terms of
promoting human rights awareness Promotion can
include education, and information dlissemination
(see also GCB, LHR). This tunctlon can be executed
together with non governmental organisations. LHR
suggests that a human rights culture need to be
cultivated in the courts.

5.3.2 Participation In the dratting of legislatlon:

5.:3.2.¢% During the (initial debates (and also by the GCB),
it was suggested that National Commisslons which are
responsible for the administration of human rights
legislation will be best placed to examine areas
where legislation requires improvement.

B.3.2.2 LHR notes that the Commission should not only audit
human rights legislation, but should also be
involved 1In auditing leglislation in any area
affecting human rights. In addition it should
recommend legislative reform on all levels of

government. In contrast the FF insist that law
reform should be confined to human rights law
reform.

030242 CHR (UP) suggests that the Commission should
screen - from an international human rights
perspective = the acceptability of pending
legislation or other actlons of government

B vest reac d r

$5.3.3.1 LHR recommends that the Commission should hold
public enquiries to enable it to investigate and to
report on soclo-economic rights problems. Thus the
power of public enquiry will also be important for
the Commisslon especially for people who do not bhave
access to tinancial or social resources to lodge
complalints. The FF argues agalnst the holding of
public enquiries.

5.3.3.2 The Commission should be proactive and should

investigate matters on its own initiative should the
circumstances so require (LHR, Currin).

17



6‘343.3

A national Commission might also have a special
interest in investigating violations which the
various decentralised structures of government, on a
regional or local level, may engage 1In (CHR,UP) so
that a high 1level of «consistency 1In human rlights
practices countrywide can be obtained.

CHR(UP) believes that the Commisslion would require
wide-ranging and extraordinary powers of search and
selzure in order to functlon effectlively.

5.3.2 Assisting parties to redress wrongs

$.3.2.1

S.352.2

$.3.2.3

5.3.2.4

$.3.2.5

During the 1Initial debates some participants noted
that the Commission must have the power to receive
complaints and endeavour to settle those complaints
through mediation, negotiation and conciliation.
Both the GCB, LHR, FF and CHR(UP) support a
mediation function whereas the GCB mentions a
conciliatlon function and LHR, as well as CHR(UP) an
arbitration function (the FF argues against an
arbitration function). ;

If the Commission is unable to reach a settlement it
may, refer the dispute to a Court of Law (GCB), or
refer it to another separate tribunal (Currin, LHR)
or the Commission can be entitled to make it's own
determination (LHR).

LHR's motivation for a speclalist tribunal are : |t
would develop expertise in human rights and
discrimination law which 1Is an area of experlence
that the Jjudiciary does not have, it could serve as
an alternative to the Constitutional Court which
will Dbe primarily concerned with the vertical
relationship whereas the Tribunal could be concerned

.-with the horizontal relationship, hearings by

Tribunals are 1less expenslive, less formal and more
accessible than court proceedings, and as opposed to
the present judiclary a special tribunal could be
made more representative in terms of class, race and
gender.

ALS states that the Commission should not have
Judgemental powers and should therefore not have the
powers of a court. CHR (UP) agree that the
Commission should not play an adjudicative role.

GCB emphasises that subsection 116(2) contains a
flaw In that it does not oblige the relevant
legislature to react to the relevant report of the
Commission. The GCB submits that this section be
amended to make provision for a reference to the
Constitutional Court, so that this Court may be
given the power to interdict Parliament and a
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5.3.2.6

$.3.2.7

7

provincial legislator from passing any legislation
which would be contrary to the provisions of Chapter
3 of the Constitution (or to relevant norms of
international law).

CHR(UP) suggests that the Commisslion can be granted
the power to assist victims by taking the case of
the victim informally, out of court or by assisting
in the preparation of a court case.

The FF argued that the provision for financlal
assistance Is too ambitious and {its limitation only
to violatlons of human rights 1ls not clear.

5.4 Access:

5.4.1

There needs to be a provision that allows for an
individual affected by discrimination to complain
not only on his or her bebalf but on behalf of
others similarly atfected. This would result in the
form of a Class Action before the Commission (LHR,
Currin). Access may also be tacilitated through
representation by third parties or non-governmental
organlisations.

In contrast to the above, the ALS argues that the
Constitution should limit the powers of the
Commission so that it could only bring class actions
and not act on behalf of individuals.

LHR argues that a tribunal within the Commlisslion
will provide accessability to ordinary people who
could not afford the expense and formality of the
courts. '

The FF recommends that the remedy of (financial
assistance should be considered in the wider context
of "assistance to justice” by indigent litigants.

5.5 Proposed Structure of the Commission

$.5.1

The FF cautions that a more rigorous form of
election or appointment than 1is provided by section
115(3) Is required eg. near-unanimity of the Joint
committees of Parliament, to ensure that
commissloners have substantial support.

Issues raised during the initial debates were that
the Chair and Vice Chair of the Commission should be
permanent while the other Commissioners should
operate as trustees and play a full-time role.
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$.5.2 In contrast to the above, CHR(UP), argues that

commissioners should be appointed in an active
capaclity and not only as trustees. The Chalirperson
and a number of commissioners should be appointed in
a full-time capaclty, with a number appointed part-
time. Thelir periods of appointment should be
staggered to ensure contlinulty.

5.5.3 The commission should be 2 national, centralised

body to ensure that uniform standards are maintained
countrywide. Ditferent commissioners can be
allocated to dlifterent parts of _the country as far
as promotional ~and certain tunctions are concerned
(CHR,UP) so that a tamiliarity with local conditlons
may be ensured.

56.5.4 During the debates and in a presentation by Currln
it was suggested that there is a need to create four
forums which would cover the work of the Commission:

a) The law reform programme which would examine new
and existing legislation;
b) The human rights education promot ion programme;

c) Public enquiries which would be aimed primarily
at addressing soclo-economic problems and fed
through to government departments and

d) Tribunal and dispute resolutlion forums.

$.5.3 The GCB suggests that the Commission would function

more efficiently if it were composed of separate but
interrelated structures. They suggest that the
Commisslion could contain a Dispute Resolution Forum
to achieve conciliation in cases of dispute.

5.6 Acting as an enforcement agency to implement anti-
discrimination legislatlion

5.6.1 The arguments in favour ot'the Commission to act as

an enforcement agency |Is that due to scarce
resources, It would be jmpractical to create a
separate body to deal with discrimination
complaints.

5.6.2 CHR(UP) argues that the Commission should not be

burdened in this way as a) the legislation has not
been drawn up to indicate whether the agency is an
administrative, Judicial or Investigative body, b)
the scope of the Civil Rights Act in terms of the
horizontal protection of equality only or horizontal
protection of all ftundamental rights has not been
claritied, c) the focus should be to create a human
rights culture, d) the protection against
discrimination 1In the private sphere and the
adjudication of discrimination complaints will
create an extremely high additional workload and e)

20



the allocatlon of resources will be diverted (from
its primary functions. Therefore the enforcement of
a Civil Rights Act should not be entrusted to the
Human Rights Commission.

International Human Rights

The dlscusslon In Initlal debates noted that. .
standards and objectives of a national Human Rights
Commission need to be based on lilnternational human
rights instruments. In this way the Commission will
faclilitate t he development of experlence and
international human rights jurisprudence. in the
relevant country. A

The CHR(UP) states that in exercising its functions
the Commission should not be limited to the rights
recognised in the Constitution, but aim to bring
South Africa In line with those rights recognised by
the rest of humanity.

The IFP states that all internationally recognised
human rights also in international covenants or
treaties must be recognised, protected and promoted.

The FF suggests that the words "which form part of
South African law" (sectlon 116-2) should apply not
only to international human rights law but also to
other relevant norms of international law mentioned
in this subsection.

5.3 Relationship with specialized structures of government

5.8.1 The Human Rights Commission needs to be examined |In
_tpercontextmot_mihg_rolas of the Judicial Authority,
the Public Protector and the Commission on Gender
Equality. The nature of the Human Rights Commission
depends on the how the constitution 1looks In It's
entirety. :

There |is a debate as to whether the Gender
Commission should fall under the ambit of the Human
Rights Commission or whether the Gender Commission
should be independent (LHR). This debate is
dependent on how the role of the Gender Commission
\s envisaged. However it was suggested that the
Human Rights Commission could have a specific forum
that deals with gender lssues so asf{to ensure that
these matters are not marginalised from broader
human ‘rights issues (Currin), whereas the GCB and
the FF did not see the necessity for a separate
Gender Commlisslion. LHR advises that It the
Commission on Gender quality does not have . the
rights to resolve disputes or make determinatlons,
that such issues be referred to the Human Rights
Commisslon.
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5.8.3

10

Several stakeholders felt that the relationship
between the Public Protector, the Human Rights
Commission and the Commisslion tor Gender Equallity
should not Dbe tormalised in the constitution, Dbut
should be left to evolve and to develop thelr own
methods of retferral and lialson.

The FF noted that the Commission should not have any
relationship with other specialised structures of
government as this may prejudice its autonomy and
independence. It should be able to refer a case or
complainant to t he Constitutional Court.

B

5.9 The relationship between the Bill of Rights and the Human
Rights Commisslon with regard to Second Generatlon Rights.

5.9.1

There was an argument during inftial discussions
that maintalined that the Bill of Rights should
protect First Generation Rights only. However Second
Generation Rights also requlre positive acts by the
state. The question was raised whether second
Generation Rights be Jjusticlable or merely mentioned
as directive principles of state policy which would
place a moral obligation rather than legal
obligation on the state.

The CHR (UP) recommended that a way of ensuring the
protection of second generation human rights, is to
require the submissions of reports by the different
governmental departments on a regular basis to a
central authority which could be the Commission. The
Commission could evaluate the reports after a
hearing and make recommendations on the performance
of different departments. These are submitted to
Parliament and are made publlc.

5.10 The relationship between the Human Rights Co-lssfqn and
Traditional Leaders :

$.10.1

The following suggestions by stakeholders on the
Commission may affect the relationship between
Traditional Leaders and the Commission:

5.2 how Traditlonal leaders will be involved 1t the
Commission also investigates a horizontal
application of rights;

5.3 how customary law assists in the creation of a
human rights culture and the dratting of civlil
rights legislation and how Traditional Leaders will
assist 1In the investigation of breaches of
tfundamental rights or In assisting parties to
redress Wrongs;

6.4 and 5.5 bhow Traditional Leaders view class
actlons and the appointment of ditterent
commissioners for different parts of the country.
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(Subtheme Committee 6:3, 8 May 1995)

CONSTITUTIONAL ASSEMBLY

SUBTHEME COMMITTEE THREE
TRANSFORMATION, MONITORING AND EVALUATION

OF B

THEME COMMITTEE SIX
SPECIALISED STRUCTURES OF GOVERNMENT

8 MAY 1995

PRESENT
Ms Malan TJ (Chairperson)

Fenyane SLE
Louw L
Moatshe P
Mokoena LM
Mompati R
Nkadimeng JK
Tshabalala ME
Van Wyk A
Van Zy! ID : S RN
Apologies: Kgositsile B
Levy B, Nyoka N, Albertyn C, Erwee R were in attendance.
; Opening and Welcome
Ms Malan opened the meeting at 9:00 and welcomed the members.
2. Public Hearing on the Human Rights Commission
2.1 The National Land Commission (NLC)

The NLC presented their submission on the Human Rights

1
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Bl

Commission (see annexure ‘A’).

Draft text on the Public Protector

The technical advisors presented comments on the draft text on the Public
Protector (see annexure ‘B’).

3.1 Establishment, independence and impartiality

3.1.1 The argument for the need to insert a clause (see footnote 1(2))
which describes the role, purpose, or object of the Public Protector is
important with regard to the accessibility of the constitution, as it will
provide an explanatory note on the role of the Public Protector.
However capturing the role of the Public Protector in a few words in
the introduction may in fact limit the role of the institution.

It was suggested that the drafters present a formulation on the role
of the Public Protector to the committee so that they are able to
assess whether it limits the role of the Public Protector.

3.1.2 With regard to the independence of the Public Protector, there maybe
a need only to incorporate 1(1) and 1(2) into the constitutional
provision and leave 1(3) and 1(4) to legislation. However because the
committee and stakeholders felt strongly about the matter of
independence it may be important to leave 1(3) and 1(4) in the
constitutional provision. This matter would be dependent on the
nature of the constitutional text ie if the Parties agree that they want
a lean constitution. :

3.1.3 There is a need to reflect that while there is disagreement on the
name of Public Protector the majority of stakeholders and political
parties supported the name Public Protector (see footnote 2).

Accessibility

3.2.1 Depending on the nature of the constitutional text there maybe a case
for limiting 2(1) to " the Public Protector shall be accessible to the
public ".

3.2.2 There is a need to clarify whether all reports issued by the Public
Protector should be open to public scrutiny. While in principle all .
reports should be open to the public there are also always limitations
on freedom of expression (see 2(1)).
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Powers and Functions

3.3.1 The Committee agreed that Traditional Authorities should in fact be
subject to the jurisdiction of the Public Protector. This needs to be

reflected in footnote 9.

3.3.2 With regard to the jurisdiction of the Public Protector in terms of
private bodies that perform a public function, there was debate in the
Committee. While there was not necessarily agreement on the
jurisdiction of the PP on this matter it does need to be reflected in

footnote 11.

3.3.3 The way in which systemic problems have been reflected confines
them to inefficiencies and wastage in the system (see 3(1)(c)).
Whereas the Committee had a broader understanding of systemic
discrimination. There maybe a case to state " to report on systemic
problems ... " and remove " inefficiency, undue delays, wastage ".

3.3.4 There is a need to substitute " capricious " conduct for a more
accessible phrase (see 3(1)(a)(ii)).

Appointment, qualifications, tenure and dismissal

3.4.1 The question of a second House of Parliament, footnote 19, is not an
issue which can be resolved by the Committee.

Provincial Public Protectors

3.5.1 Section 5 allows the space for provincial PP’s to be created by law.
However the relationship in terms of the powers and jurisdiction of
the provincial PP’s and the national PP is not something which can be
decided by the committee as it relates to the broader debate on the
relationship between different levels of government. Thus it needs to
be made clear that this whole section is matter for debate.

The Committee agreed to the following:
3.6.1 That the above comments should be submitted to the drafters.

3.6.2 That if parties had any additional comments they be submitted to the
Secretariat by Thursday 11 May 1995.

3.6.3 The draft would be finalised at the meeting of the Committee on the
15 May 1995.
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4.2

Draft report on the Human Rights Commission

Prof Erwee spoke to the draft report on the summary of submissions on the
Human Rights Commission (see annexure ‘C’). The following issues were

‘raised for parties to consider with regard to areas of agreement:

4.1.1 Constitutionalisation of the HRC.

4.1.2 The HRC must deal with both the horizontal and vertical application
of human rights.

4.1.3 The constitution should refer to all human rights including socio
economic rights.

4.1.4 The independence of the HRC.

4.1.5 The composition and structure of the HRC.
4.1.6 The HRC should be a national institution.
4.1.7 The appointment procedure of commissioners.
4.1.8 The powers and functions of the HRC.

4.1.9 The relationship between the HRC and other specialised structures of
government.

The Committee noted the report.

Gender Workshop

It was agreed that the gender workshop on National Machinery for the
advancement of women would be postponed to the 2/3 June 1995. The
workshop would be held at the World Trade Centre.

-Land Workshop

It was agreed that the land workshop would be postponed to the 22/23
June 71995.

Any other business
7.1 The Secretariat_ reported that names of members who are able to
attend the Public Hearings and Constitutional Public Meetings needed

to be submitted to the Secretariat.

a4
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8. Closure

The meeting rose at 11:30.
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THE PUBLIC PROTECT

Establishment', independence and impartiality

1 (1)  There shall be a Public Protector? for the Republic.

(2) The Public Protector shall be independent and subject only to
this Constitution and the law. The Public Protector shall discharge his or her
powers and functions irﬁpartially and withoﬁi fear, favour or prejudice.?

(3) Organs of state shall give the Public Protector the necessary
assistance to protect and ensure his or her independence, impartiality, dignity and
effectiveness. In particular the Public Protector shall be accorded by law all such
immunities and privileges as are necessary for this purpose.*

(4) Interference with the Public Protector in the discharge of his or
her powers and functions is prohibited.®

[Foot notes

1. Although this is a matter that has not been raised in the report
of the Theme Committee, it is suggested that in furtherance of
the widely shared sentiment among Constitutional Assembly .
“members that the new Constitution should be a ‘people’s
document’ (i.e. it must be accessible to the ordinary person
reading it), there should perhaps be included a provision which
describes the role of the Public Protector, and that this
provision must be contained under an Establishment Clause
which is an entirely separate clause standing on its own.

E€.g.:

Establishment

& (1)  There shallbe a Publi_c Protector for the Republic.
(2) (A clause which describes the role, purpose, or

object of the Public Protector could then be
inserted.)

32



2.

Furthermore, splitting establishment and the principle of
independence and impartiality in the heading of the section
might serve to affirm even further, the principle of
independence and impartiality.

2. The term "public protector” is used for the sake of convenience
only. There is disagreement over the name of this institution.
See par. 6.2 of the Report.

3. Section 1(2) is based on the agreed position in paragraph 5.2.1
of the report and is a redraft of section 111(1) of the Interim
Constitu.tipn. - i

4. Section 1(3) although not contentious per se needs to be
debated as outlined in paragraph 6.3.1 of the Report as it is
matter which requires further clarity. The formulation is based
on section 111(2) and (4) of the Interim Constitution.

5. Section 1(4) embodies the principle of non-interference which
is a corollary of the principle of independence in section 1(2).
See also section 111(3) of the Interim Constitution. )

Accessibility
2. (1) The Public Protector shall be accessible to the public.
The office of the Public Protector shall be organised in such a way as to facilitate

access to the Public: Protector by persons and communities in all categories of

society.®
(2)  All reports issued by the Public Protector shall be open

to the public.’

[Foot notes

6. As per agreement in par. 55 of the Report.
Accessibility relates to the manner in which the broad
constitutional duty of accessibility is given effect to
through legislation. In particular it relates also to the
organisation of the office of the Public Protector to give
access to persons and communities in all categories of
society. :
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As per agreement in par. 5.2.5 of the Report.]

Powers and functions

8 (1)8 The powers and functions of the Public Protector shall be
as prescribed by law. The powers and functions so prescribed shall empower the

Public Protector at least -

(a)  toinvestigate, on receipt of a complaint or on his or her

own initiative, and to report on, any alleged -

(i) maladministration, corruption or impropriety in the
public administration at any level of government;®
unfair, capricious or discourteous conduct or
undue delay by a person performing a public
function;'® or
act or omission by a person performing a public
function which results in unlawful or improper

prejudice to any other person;'’

to decide in his or her discretion to resolve any dispute -

or redress any act or omission, by -

(1) referring the matter, with or without
recommendation, to an appropriate authority,
body or person to deal with it;?
giving advice on an appropriate course of action
or remedy;"? |
any other means that may be expedient in the

circumstances;'* or
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(2)

e

(c) to report on any inefficiency, undue delays, wastage and
other systemic problems in the public administration at
any level of government uncovered by him or her in the

course of any investigation.'®

The Public Protector shall not be competent to investigate the

performance of judicial functions by the courts of the Republic.'®

(3)

The Public Protector shall be accountable to Parliament for his

" or her activities, and shall report to Parliament on such activities annually.'’

[Foot notes

The suggested formulation for section 3(1) is in accordance
with the agreed position as stated in par. 5.3.1 of the Report,
namely that the Public Protector should have the type of
powers contained in section 112 of the Interim Constitution.
It allows for the powers and functions to be prescribed by
ordinary legislation on condition that the powers and functions
so prescribed shall at least contain those enumerated in
paragraphs (a), (b) and (c).

However, there is still uncertainty as to the amount of detail
that should be included in the text. If the above provision is
considered to be too specific for the Constitution the following
alternatives could be considered:

Option 1: "(1) The powers and functions of the Public
Protector shall be as prescribed by law.
The powers and functions so prescribed
shall be at least substantially the same as
those vested in the Public protector
immediately before the commencement of
this Constitution, and shall in particular
include all such powers and functions as to
effectively empower the Public Protector to
investigate and to report on any alleged
improper and prejudicial conduct of
whatever nature in the affairs of



10.

11.

12.
13.
14.

15.
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government or the public administration at
any level.”

Option 2: "(1) The powers and functions of the Public
Protector shall be as prescribed by law.
The powers and functions so prescribed
shall at least include all such powers and
functions as to effectively empower the
Public Protector to investigate and to report
on any alleged improper and prejudicial
conduct of whatever nature in the affairs of
government or the public administration at
any level.” 2%~

This provision is based on the agreed position in paragraph
5.3.1.1 of the report. The provisions of subparagraphs (iii) and
(iv) of section 112(1)(a) of the Interim Constitution are
instances of maladministration, corruption or improper conduct
which, together with subparagraph (i) of the same section, are
all covered in this draft provision. The question of whether or
not Traditional Authorities are structures of government, and
hence covered by this provision, is a matter which is still under
discussion in the work of the Theme Committees.

This provision is based on section 112(1)(a)(ii) of the Interim
Constitution. It has been included as a separate provision
because some of the categories of conduct it describes might
be at the outlimits of conduct which conduct may be called
improper conduct.

“This provision is based on section 112(1)(a)(v) of the Interim

Constitution. This provision covers instances where the
conduct of the public official while itself not improper, has
consequences which unlawfully orimproperly prejudice another
person.

This provision is based on the agreed positions in paragraphs
5.3.1.2 and 5.3.1.3 of the report.

This provision is a redraft of section 112(1)(b)(ii) of the Interim
Constitution.

This provision is based on section 112(1)(b)(iii) of the Interim
Constitution.

This provision is based on an apparent agreed position in
paragraph 6.5.1 of the report in terms of which the Public
Protector should have the power to report on systemic

)
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problems in the administration.

16. This provision is based on the agreed position in paragraph 5.4
of the report. This provision is a redraft of section 112(2) of

the Interim Constitution.

17. Based on the agreement in par. 5.2.2 of the report.]

Appointment, qualiﬁcations; tenure and dismissal
4, (1) The President shall a_ppoint a person recommended by
Parliament as the Public Protector.'® . .
(2) Parliament shall only recommend a person for appointment as
the Public Protector -
(a) who is qualified in terms of this Constitution to be
appointed as the Public protector;
(b) who has been nominated by a joint committee of the
Houses'® of Parliament composed of one membe.r of
each party represented in Parliament and willing to
participate in the committee; and
(c) - -whose nomination has been approved by the National
Assembly ‘and the Senate by a resolution adopted by a
majority of at least 75 per cent of the members present

and voting at a joint meeting.*°

(3) The Public Protector shall be a South African citizen who is a
fit and proper person to hold such office and who complies with such requirement

as may be prescribed by law.?’

(4) The Public Protector shall be appointed for a period of seven
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years.??

(5) The Public Protector may be removed from office by the
President on the grounds of misbehaviour, incapacity or incompetence established
by a joint committee of the Houses of Parliament and upon receipt of an address
from both the National Assembly and the Senate praying for such removal. The
joint committee shall be composed of one member of each party represented in
Parliament and willing to participate in the committee.?®

(6) A Public Protector who is the subject of an investigation by a
joint committee of Parliament, may be temporarily suspended from office by the

President.?®

[Foot notes

18. As per agreement in par. 5.2.3 of the Report. The legal effect
of section 4(1) is that the President only formalises the
appointment as recommended by Parliament.

19. The question of a second House of Parliament must still be
debated.

20. Section 4(2) is based on the agreement in par. 5.2.3 of the
Report and section 110(2) of the Interim Constitution.
However, there is still disagreement and lack of clarity on the
precise manner of selection. The ANC, DP and NP support the
procedure laid down in the said section 110(2), with the IFP
favouring a role for the JSC. See par. 6.3.2 of the Report.

Adoption of the IFP’s proposal would require the insertion of
the following paragraph between paragraphs (a) and (b) above,
the existing paragraphs (b) and (c) becoming paragraphs (c)
and (d), respectively:

"(b) whose name appears on a short list of candidates
compiled by the Judicial Service Commission;".

21. There is disagreement as to the type of qualifications to be

prescribed for the Public Protector. See par. 6.4 of the Report.
Although the above formulation provides for further
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23.

-8 -

qualifications to be prescribed by law, consideration should be
given to the addition of further specific qualifications in the
Constitution itself, for instance that the Public Protector should
be a person who -

(a) is widely respected and recognised as a person of
integrity:

(b) is not a member of a political party and does not hold
any office of trust or profit, other than his or her office
as Public Protector, or engage in any occupation for
reward outside the duties of his or her office.

There is agreement on a fixed term of office for 7 yEars, but
disagreement as to whether the term should be renewable.
See par. 6.3.3 of the Report.

Section 2(5) and (6) is based on the agreed position in
paragraph 5.2.3 of the Report and section 110(8) and (9) of
the Interim Constitution. However, there is still lack of clarity
on the grounds for dismissal as is reflected in par. 6.3.2 of the
Report.]

Provincial public protectors

5. A provincial legislature may by law provide for the establishment,

appointment and powers and functions of a provincial public protector.?*

[Fo_o; note

24.

This provision is based on the agreed position in paragraph 6.7
of the Report and follows the formulation contained in section
114(1) of the Interim Constitution. There are, however, major
disagreements on the powers and functions of the provincial
public protectors and also their relationship with the national
Public Protector. These issues require further debate.]
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CONSTITUTIONAL ASSEMBLY

. SUBTHEME COMMITTEE 3; | Prof R Erwee
¥ THEME COMMITTEE 6 27 April 1895

‘A

REPORT OF SUBMISSIONS: HUMAN RIGHTS COMMISSION
' AREAS OF AGREEMENT AND DISAGREEMENT

- PART 1 - INTRODUCTION
1. Submissions received SR

This report attempts to draw together the issues and debates emerging from
submissions received from political parties, organisations of civil soclety, public
debates during February 1995, ' public hearings during April 1995 and an
‘Information-seminar.

1.1 Political parties

1.2.1 Association of Law Societies (ALS)

1.2.2 Black Lawyers Association (BLA)

1.2.3 Black Sash (BS) \ :

1.2.4 Centre for Human Rights, University of Pretoria (CHR)

" 1.2.8 General Council of the Bar (GCB) -

1.2.6 Human Rights Committes (HRC)

1.2.7 Lawyers for Human Rights (LHR)

1.2.8 Lega? Resources Centre (LRC) :
1.2.9 National Association of Democratic Lawyers (NADEL)
1

.10 National Land Committee (NLC)

2
p 1.3 Information seminars (January 30 to February 8 1995;
and Brian Currin).

Interim repdrts are prepared by the technical advisors:

1.4 First. dr:aft report of submissions (13 April - R Erwee)




: 2 _
1.5 Comments on the Human Rights Commission (C Albertyn)

1.8 Report ; Areas of Agreement In Submissions (28 April - R Erwee)

No 'I,r_\forma"tlon hes been gathered from 8 meeting held under the public
participation programme. _

& conoﬂtuiional Principle

The Constitutional Principle applicable ta this Commission is Principle 1l
" | Everyone shall enjoy 8l universally sccepted tundamental rights,
§ ’froedomandctvﬂuborﬂu.whlchshallbeprovldodforandprotectod
by entrenched and justiciable provisions in the Constitution, which
. ghall be drafted after having given due consideration to inter alia the
_ i fundamental rights contained in Chapter 3 of this Constitution.

1t can also be argued that Principle Il (prohibition of ractal, gender and all forms of
discrimination) as well a3 Principle V (equality in the legal system) have 3 bearing
on the roles and func_:tions of this Commission.

i .
PART Il DISCUSSION OF MATERIAL PROCESSED BY THE COMMITTEE

3. General overview

During the initial seminar programme and debates in February the Theme
- Committee discussed the Human Mm_cmmnwmdanummfcrw
issues with regard to 8) the Commission’s role in relation to the other specialized
structures ¢f Government; b) consideration of human rights violations on both
vertical and horizontal levels and ¢) the proposed roles, functions and structure of

These issuu:s gave rise to a list of quesﬁoﬁs that were sent to organisations in civil
society. Some of the organisstions provided written submissions prior t0
participation in public hearings. T : ;

There was a considerable amount of agreement on broad issues in the written
‘submissions and the main issues of debate, which wers tested in public hearings,
were; '

3.1 the Commission’s role in relation to the other specislized structures of
Govearnment; _ _

3.2 the ambit of jurisdiction of the Commission ie consideration of human
rights violations on both vertical and horizontal levels;
1

3._.3 t:he composition and structure of the Commission

i
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; 3 .
: 3.4_tt:n proposed powers and functions of the Commission

3.5 silowing class actions of only as_sistlﬁg individuals

3.6 the relationship between the Bl of Rights and the
Humdn Rights Commission with regard to soclo-economic Rights

o 3'.7 a@:ﬂnq as an enforcement agency to implement anti-
discrimination legislation

* Some of the disagreement may refer to matters which do not need to be included
in the constitution, but can be left to legisiation like an Equality Act or Civil Rights
Act. T s

4. Arews of Agreament

4.1 mnsMnaMMn of the Commission

40 | There was support among parties (ACDP, ANC, DP, FF,IFP) and
- 2 ' stakeholders (ALS, BLA, BS, CHR, HRC, LHR, LRC, NADEL) for the
;consmutlonalisation of a Human Rights Commission in the

. Constitution.

4.1.2 - 1 The constitution needs only deal with troad principles with regard to
: - . ! egtablishment and appointment, powers and functions, independence
' and sccountabliity and - structure, Further details can be left 10

'; legislation. :

. 413  The ANCDP, IPF, CHR (UP) HRC, LHR, LHR, NADEL and BLA
iy SR L nd that the Human Rights Commission must deal with both
— the vertical and horizontal application of rights.

4.1.4 . The parties and stakeholders state that the constitution should refer
' to all human rights and should not exclude the Human Rights
, Commission playing 8 role in monitoring, protecting and promoting
. social and economic rights.

A 4.2 Structyte and compositon
4.2.1 | Most of the parties and stakeholders agree that the Commission
_ needs to be an independent statutory body created by Parfiament. it
" must be subject to the law and not accountable to government, 80
- that government is unable to dictate the Comymission’s programme.
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422 | The Commissioners that are appointed need to have knowiedge of
' ; human rights issues both nationally and internationally, they need to -
. be politically independent and be respected broadly.

4.2.3 While the Commission would be 8 national commission to ensure that
. untform  standards. . are maintained oountrywide, different
. commissioners can be allocated t0 ditferent parts of the country.

 4.2.4 ' The parties and staksholders caution that 8 more rigorous form of

-~ . .| glection or appointment than ls provided by section 115(3} is required
! to ensure that commissioners -have substantial support. The
: nominations procedure must not encourage nominations to be based
! on political alignments, but 3 panel comprised of human rights experts
. ghould make nominations to parflament. i :

4.2.5 . Commissioners should be appointed in an active capacity and notonly

" | as trustees. The Chairperson and 3 number of commissioners should
. be appointed in a full-time capacity, with a number appointed part-
' time. Their periods of appointment should be staggered to ensure
' continuity. :

4_.3 Powm; and functions

Parties and stakeholders generally agree on the'pbwers and functions as stipulated
in section 116 (1) (8) to (e). =

Most partio; and stakeholders mention that tho present 'provlslons in the Interim
Constitution with regard to the Commission are limited in that they do not consider
human rights violations which are considered horizantally i.e between individuals.

. 1 ; . :

4.51.1  The ANC, DP, FF, ALS, BLA, BS, CHR (UP1, HRC, NADEL and LHR
_indicate that this role-is a central part of the Commission’s functions
‘In terms of promoting human rights swareness. Promotion can
- Include education, and information dissemination in conjunction with
- non-governmental organisations to create a human rights culture.

4.3.1.2 ‘Stakeholders and parties support 8 research function identifying the

: " needs of specific communities, and especially the harmonisation of

"national policies, administrative practices and local religious and

| customary laws or practices with internationa! human rights norms, -
'instruments and - treaty obligations.
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.. 43.21  The parties and stakehol

S e - only monitor the drafting
_ be involved in monitoring legisiation in any area affecting human
. rights. In addition it' should monitor legislation, administrative
. provisions, and policies on all levels of government to ensure
: compliance with human rights. . ' -

5 :_ . I- : :.

4.3.3.1 ; The Commission should be proactive and should investigate matters
-~ on its own initiative should the circumstances $0 require. Systemic
_ problems should also be investigated on own initiative.

4.3.3.2 Al stakeholders support 3 research function identifying the needs of
_ ' gpecific communities, and especially the harmonisation of national
_ policies, administrative practices and local religlous and customary
' laws or practices with international human rights norms, - instruments
. and - treaty obligations. '

4.3.4 Assisting parties to redress wrongs :

4.3.4.1 " The Commission must have the power 10 receive complaints and
endeavour to settle those complaints through mediation, negotiation
; and conciliation. : o

4.3.4.2 Al agree that the Commission ahéuld not have judgemental powers
_ ;and should therefore not have the powers of a court.

4.3.43 . If the Commission is unable to reach a settiement it may, refer the

: dispute to a Court of Law or refer it to another separate tribunal or

_bring proceedings in its own name.

There needs to be 8 provision that allows for an individual affected by
_discrimination to complain not only on his or her behalf but on behalf
' of others similarly sffected. This would result in the form of a Class
.Action pefore the Commission. Access may also be facilitated
through representation by third parties or non-governmental
‘organisations :
_The stakeholders and parties argue that the Commission should not
be burdened to act as an enforcement sgency to implement anti-
discrimination legislation.
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4.4 Relationship with other specisiized structures of government

4.4 Most stakeholders felt that the relationship between the Public
e ks " Protector, the Human Rights Commission and the Commission for
-, Gender Equality should not be formalised in the constitution, but

! should be left to evolve and to develop their own methods of referral

and liaison.

"4.4.2 ' The majority of stakeholders agreed that there should be an
o - ! independent Commission for Gender Equality.

5.1 Cmsﬂtqﬂonnﬂuﬂon of the Commission

' 5.1.1  The GCB argued that the Human Rights Commission should not be
' constitutionalised, but should operate within the parameters of a
' separate Civil Rights Act (reasons include the investigation of
| violations on vertical and horizontal rights and amendments to
: Constitution by Parllament rather that speclal procedures requlring
| special majorities).

5.2 l-lorizontnl versus vertical violation of dghti,
' 5.21  The GCB indicates that the ideal is to achieve a human rights culture
2 :and philosophy on all levels. Furthermore the Commission shouid
‘ operate within the ambit of a separate Civil Rights Act which would
have a horizontal application, but the Commission in terms of the

_provisions of Chapter 3 jn the Constitution, should also operate

~, vertically. s

§.22  The FF notes that the chapter on fundamental rights in the

‘Constitution have vertical operstion and suggests that the:

'Commission should not primarily deal with abuses that occur
i horizontally.
| 6.3 Proponld Powers and Funcﬂohs of South Sfriu's Human Rights Commission

5.3.1.1 ° BLA supports a research function identifying the needs of specific.

| communities, and the harmonisation between cultures practices and
fhuman rights principles.
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532 wonicing on dtiog o

6.3.2.1 ' The FF argues thst lew reform should be confined to human rights
: _law reform. -

. §3.22  CHR (UP) suggests thet the Commission should screen - from an
: " international human rights perspective - the acceptability of pending
' lagisiation or other actions of government :

: tp enable it 10 investigste and to report on socio-economic rights
. problems. Thus the power of public enquiry will aiso be important for
| the Commission especially for people who do not have access t0
* . financial of soclal resources to lodge complaints. The FF argues

against the holding of public enquiries.

1

5.3.3.2 A national Commission might also have 3 special interest In
i | investigating violations which the various decentralised structures of
: , government, on 8 regional of local level, may engage in (CHR,UP) s0
| thata high level of consistency in human rights practices countrywide
| can be obtained. The DP cautions that provincial offices offer only @

: partial answer to the representation that is necessary.

| 5.3.3.1 " LHR recommends that the Commigsion should hold public enquiries

5.3.3.4  CHR(UP) believes that the Commissian would require wide-ranging
: , and extraordinary powers ot search and seizure in order to function
M‘N. ) :

5.3.4.1  LHR's reasons for 3 specialist tribunal are : it would develop
i expertise in human rights and discrimination law which is an area of

- experience that the judiciary does not have, it could serve as an

: aternative 10 the Constitutional Court which will be primarily

! concerned with the vertica! relstionship whereas the Tribuna! could be

: concerned with the horizontal relationship, hearings by Tribunais are
[\ ' less expensive, less formal and more accessible than court
proceedings., and as opposed to the present judiciary @ special tribunal
could be made more representative in terms of class, race and

- gender. The DP states that if the HRC is a forum for discrimination
' complaints (as per the Canadian model, with its tribunals) then a
. tribunal may be acceptable. However an Equal Opportunity
: Commission functioning specifically io the fields of employment,
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| education and the like may be more appropriste, but it need not be
' constitutionalised. NADEL views 8 tribunal 8s an interim measure, 8s

8 body separate from tt_\e HRC and created by legislation.

GCB emphasises that subsection 116(2) contains a flaw in thet It
. does not oblige the relevant legisiature to react to the relevant report
. of the Commission, The GCB submits that this section be amended
to make provision for a reference 10 the Constitutional Court, 80 that
“this Court may be given the power to Interdict Parliament and 8
~ provincial legisiator from passing any legisiation which would be.
. contrary to the provisions of Chapter 3 of the Constitution (or to
' relevant norms of international law).

. CHR(UP) suggests that the Commission cen be granted the power to
| assist victims by taking the case of the victim informally, out of court’
' or by assisting in the preparation of a court case.

5343

. 5.3.4.4 . The FF argues that the provision for financial sssistance is 100
: - ! ambitious and its limitation only to violations of human rights Is not
- ' clgar. HRC supports financial assistance to a party to bring

: proceedings. %

5.4 Aocess:

541  The ALS argues that the Constitution should limit the powers of the
_ ; Oomissionsothatnoouldonwmgdm-cﬂomandnoucwn
| behalf of individuals. % ‘

542 LHR argues thet @ tribunal within the Commission will provide
A acoessibmtytoordlnarypeophwhocomdnonﬂordﬂnmow '
~; formality of the courts.

S S ———

8.8 -Wmof the Commission . .

5.5.1  BLA recommends that every local autharity should have an organ
: whose function would be to identify sources of disintegration and
. involve the community itseif in solving the problems, with the
. personnel of the HRC convening and presiding over such meetings.
. LHR emphasises that the Commission should have 3 high visibility in
_ . each region or province.
§.6.2  During the debates and in 8 presentation by Currin it was suggested
that there is 2 need to create four forums which would cover the
* ' work of the Commission: -
! a) The law reform programme which would examine new and existing
. legisiation;

(]




L 5.5.3

b) The numuummm nromoﬂon programme;
¢) Public enquiries which would be aimed primarily st addruslng

' mmm-mwmmwhtommmmmnmm -

d)mm:ndahnumumfomm
The GCB suggests that lhe Comrnlulon would function mare

. efficlently if it were composed of separate but interrelated structures.
= myauggwmmmmldmmnhwnﬂmmn
: ':. Forumtoachbvoeoncmsﬁonlncamofdhpuu _

5 ] Actlng as an enforcement mncy t0 lmpbfrmt ant-dlscriminstion luhlnlon

5.6.1

a 5

5.7

8.7.1

5.7.2

5.7.3

5.8.1

2 The arguments in favour of the Convnlulon to act &s an enforcament
-, agency is that due 10 scarce resources, It would be impractics! to
_ create a separate body to deal with discrimination complaints. The DP
. suggests that it would be advisable to add 8 reference to, although
i not a peremptory requirement for, ar enforcement function. The ANc

_cautions that this function may wolve over time, but that it should

' ,not be constitutionalised.

Intﬁmtﬁonal Human Rights _
" The discussion in initial debates notad that standards and objectives

of a national Human Rights Commission need to be based on:

international human rights instruments. in this way the Commission .

will faciittate the development of experience and international human
rlqhts jurisprudence in the mevant eountry :

: TheCHR(UP) mmmatmewcblngluﬁmctbmﬂuc«nmlubn,
- should not be limited to the rights recognised in the Constitution, but
- @lm to bring SouthAfrIcainﬂmwlﬂuﬂmdghﬂrwocnhdwm“_

rest of hurnani‘tv

: Tho FF suggests that the words "which form part of South African

law® (section 116-2) should apply not only to international human
rights law but also to other relevant norms of international law

mentioned in this subsection.

_Q.B Relationship with speciaized structures of gownmcm

It was suggested that the Human Rights Commission could have 8 °
speciic forum that deals with gender issues so as to ensure that
these matters are not marginalised from broader human rights issues
(Currin, BLA), whereas the GCB and the FF did not see the necessity




il 240 :
.for a separate Gender Commission. LHR sdvises that if the
' Commission on Gender quality does not have the rights to resolve -
. disputes or make determinstions, that such issuss be referred to the
' Human Rights Commission. HRC recommends that the Human Rights
" Commission could focus: on the enforcement function so that
sufficlent resources is avalisble to the Commission on Gender Equality
: to deal with all gender issues. :

 5.8.2. The FF noted that the Commission should not heve any relationship

: . with other specialised structures of government as this may prejudice
7 ;luautononwandmdepshdom.ltshouldbgabhtorefencmor
© | complainant to the Constitutions! Court. -

5.9 The relationship between the BEl of Rights snd the Human Rights
Co with regard to Second Generation Rights (socio-economic rights).
5.9.1 |  The CHR (UP) recommended that a way of gnsuring the protaction of

" second generation human rights, is to require the submissions of
:» _reports by the different governmental departments on a regular basis
| ‘10 a central authority which could be the Commission. The
: ' Commission could evaluste the reports after a hearing and make
* recommendations on the performance of different departments. These
.+ ., are submitted to Parllament and are made public. :
£ ; 8 e , i :
| . k
5.1ommmﬂnﬂumﬂdmcommm7mn¢l_
Leaders - B : : :
5.10.1! The following suggestions by stakehoiders on the Commission may.
4 | affect the relationship  between Tradltonal Leaders and the

1
\ 5.2 how Traditional leaders will be involved if the Commission aiso -
|
|

investigates a horizontal application of rights;.

5.3 how customary law assists in the creation of 8 human rights

culture and the drafting of civil rights legisiation and how Traditional

Leaders will assist in the investigation of breaches of fundamental
. rights or in assisting parties to redress wrongs:

5.4 and 5.5 how Traditions! Leaders view class actions and the
appointment of different commissioners for different parts of the
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