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Micheel Arthur MeLoughlin 

Fax: (011) 720.2023 
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Our Reft k. 

Your Ref: & MeLOUGHLIN/N11 MAM~-ME6 JUcou. Dxes 

‘ 

The Chairman 
18 May 1993 Management Committee Multi-Party Forum ‘ F 0 BOX 307 

ISANDO 
FAX NO. 397 2211 

- 1600 
4 

Dear sir, 

re : CONSTITUTION AND BILL OF RIGHTS 

I enclose herewith copies of my letters of the 30th March 
1992, 16th October 1892, 26th March 1993 and 20th April 1993 
to which I have not yet had a reply. Kindly let me hear from 
you by return, 

Yours taith.‘;ully 
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Attorney, Notary & Conveyancer 

/ 

f:mw; 1) 726-8159/3 
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Michael Arthur MeLoughiin 
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vernot M A MOLOUGHLIN/m1 
MANM-Mg§ 

. The Chairman Group 3 (Ccnstitutional Affairg) 
CODESA 

Memberg ¢ the publie Were requested and inviteq to make 

Iepresentationg to CODEsa over the deliberationa for a new 

Constitutjen and bil] of xights., 1, accordance witp the gaid 

F nvitation and {n an effort to make a Po8sibie contribution 

? to the debate er g truly democratic dispensat{on wherg 
i 

i u by e faople, for the 

People anq by the People and, {n termg of which, the rulers 

are truly the servantg of the Pecple and nat ewnl - 

have the followinq POinta 4o 
addregsad - It has been Suggesteq, that elementg within @ither the 

S:D; or the Police are, with oy without the connivance of 

their Superiors, actively at:omptinq to destabili:- the 

naqetiating Process towards 4 Just d&lponlatlon for alj, 

ltnrnetivaly, that different factiong amongst the blacks 

are joekoyinq for pPosition ang that o "third forcenr is 

llllltihq One or other element in this regard, These are 
    

n 
recent 

Press Tts with regard to v Producer, Jonp Drury, of 

the "Assignment » Programme and, the continued loca) 

- parc of 
Such a thirq force, to realise that 

d-mocret:c, noqotiqtinq Processg, Whoever i responsible, 

and ¢ could, {nte alia, be the elements in the Sacurity 

forces referred to, Power needs to be controlled in a 

new Soyen Africa, No Conatltution, or Bill of Rights, 
°r not, will be of 

I Buggest/, ., ., 
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e : PAGE 2 
i I suggest that one way of insuring that a new government is  not overthrown by the military, would bo to decentralise 8ccurity on a regional basis, so that no military council can take over the government by way of a Coup d'etat unless such regional military power has the support of the generals from all the other decentralised regions. This may lead to a more expensive military establishment hut, will be well wort the cost 1if democracy is to be ensured. I have, to date, not heard any of the leaders of the various Eolitical parties at CODESA comment on control of the mil tary in a new South Africa and, as Africa has a poor record of democracy and 4 good record for military takeovers, whatever constitution is {in place, I feel that this important issue needs to be addressed publicly as well as being debated at CODESA. After all, if the Armed Forces are to be the guardians cf the constitution and the bill of rights who, in turn, 18 to control the Armed Forces? 5 They should be subject to even more stringent checks and balances than Parliament, to avoid any abuse of power. 

2. "THR NATIONAL INTERxST* 

This concept, which is used by governments world wide, including the great democracies, to cover up embarrassing actions and misdemeanors on their ' part, needs to be x subject to scrutin within a true democracy. Accordingly, will provision be made in the constitution or the Bill of Rights, for all information under the government's control, to be subject to scrutiny by the courts, (in camera, if necessary), to ensure that “"the national = interest" is not subject to the perverted subjective whim of the state or its officials. I believe that it 4s necessary that all state {nformation and documents be freely accessible to the people, unless the government or {ts nfficialg, thewselves, apply to a vonstitutional court for such information or documents to be held secret, in the national interest. The inconvenience, to the government and its officials, of having to take positive action, will be far less than the damage caused to democracy if "the national inLerest" is to ba lefL to the dlscr-t!on of some politician, who may have something to hide. The US Freedom of Information Act; is a precedent which should be looked at by CODESA a8 a starting fDLnt and could be adapted, in its scope to suit local conditione. 

3 ADVISORY COMMITTEES 

I understand that in Germany the Ministers of 
State/.... 
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State’ are advigad by Committees in their respective areas 
of Tesponsibility, These committees are made up of the 
best  brains in  the country, whatevar the politica) 
persuasion of the individuals on  committees are. The 
Minister may reject the committees ' advice on any 
pParticular matter, byt does not do so ligh:ly. Thie ig 
Just another check against the taking of arbitra:y 
decisions by politiciang, 

THE_AUDITOR GENERAL 

Although the Auditor-General is  only responsible to 
Parliament, his Position would be greatly strenghtened 
.and, as 5 civil servant, he would be free from political 
manipulation, if his re rt to parliament wag given 
jointly, with a report from an independent team of 
auditors, made up of respected firms within the auditing 
profession. This would cogt extra but, would be more 
than edcquutely Compensated, by the Prevention of 
corruption” within the Government and Civil Service. I 
was recently shocked to read that jin one of the 
provinces, less than 504 of the munieiglllticl had 
balanced their books for the year or su balance Sheets to the Province. Some npfazontly were more 
than one Year in arrears. This should not be allowed, 
If a Huniciplll:y i8 more that g months {n arrear, a team 
of auditors, should immediately be sent in and the 
management committee suspended until the results of the 
audit is known. 

RESERVE BANK 

A8 in the c3ss Ul the Rundesbank, the Reserve Bank should 
ba eonpletely freg from political manipulation and the 
Constitution should incorporate provisions similar to 
those - in  the German Constitution on this point. 
DEFICIT FINANCING AND MONEY SUPPLY 
I believe that deficit financing ig wrong in principle 
and, if resorted to, should be fimitnd to a maximum of 
of 3% of the gross domestic Product and then only for 
shos® periods when an sconomy is {n a recession/ 
depression, An Act similar to the Gramm Act in the 
United States, forcing the government to redyce the 
deficit, if this is not done voluntarily, should be 
included in the Legislative Armour{. This type of 
Legislation would not be necessary, if def is covered by the Constitution/BLl) of Rights, 
Bimilarly, money supply should be controlled, and put 
within Ylmlt-, insofar asg increases are concerned, 1In 
this regard, the money supply should ba covered by the 
Gold and Foreign Exchange * Reserves to a certain 
Percentage, say, 25%, This discipline is necessary, to 
avoid inflation, which impoverishes the Nation, and is a 
fraud on itg citizens. 

g . 

  
 



      

  

an  iniquitoug control brought in b the Finance 
Minister of the Nazi Regime in German in 1¥30'l. It is 
uUndemocratic, and  should be out¥;wnd in  a new. 
Constitution, al] arguments for retention of exchange control should pe 8een for what they are - spurious! A 
citizen who has paid hyg taxes, should be allowed to 
Jnvest hig money, wherever he wishes, particularly, as 
the world is now becoming a global village. The 
country's currency will initially depreciate but, if 
exchange control is Dbanned 1in the Constitution, this 
would be short term and investment will pour into the 
country, when investors realige that their investments 
are safe, and may be repatriated, without any intervention by whatever government of the day is in 
power. Similarly, citizens of the country will not be inclined to remove their capital as they will be secure, 
in the knowledge that their money can be moved, without 
let or hindrance from the government, If we call ourselves a free énterprise économy, we must not onlf pay 
lip service to the concept, but show this clearly by 
pProtecting it within the Conetitution/Bill of Rights, 
IHE CALLING or REFERENDA 

In any truly democratic country, where the will of the Pecple is to be given expreasion to, the right to call referenda on various issues, local, regional or national, should he $noouragwd, provided, of course, any person or group, wishing to call 2 referendum, has sufficient Support for the issue to be aired. None of the delegates at CODESA who truly believe in a full democracy, should object to the constitution and - bill of rights 
encompassing this matter., 

POS!U&A!Ig OF JUSTICE i AnD RETRO-ACTIVE LEGISLATION 
Bnclosed is an @xtract from Wille's Principles of South Africa Law, gth edition, pages 14, 15 and 16 which clearly set oyt the gqualities required by the runle of Positive Law namely, that, ull Laws should be 1- 

Reasonable 
Impartial 
Certain 
Comprehensive 
Publicly promulgated In accordance with public opinion. 

I believe/...,.., 

—
—
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leqielat;on in the new South Africa and, in this regard, I 
partlcullrly refer to the last two sentences of the paragraph 
headed "Promul ated", to wit, legislation which is made to 
apply to actions that ware committed in the past, and whicl 
changes the law, s calimd retruspective or 8X post facto 
leqislation. It is, ohviously, unfair angd 1ig almost 
universally condemned. Is the question of retro active 
legislation on  the agenda at CODESA? 1f not, I suggest that 

should be Placed thereon and, hopotully, condemned, in 
1ine with a democratic conatitution. 
8, APPOINTMENT OF JUDGES 

If the bowers of the Executive, Legislative and the 
Judicial "armg of Government 2re, hopefully, to have aqual 
powers of yetg against each other in a new constitution 
then the appointment of Judges is an important lsaus and 
should not be controlled, directly or indirectly, by the 

s Executive and/or Legislative arms alone. At best, 1 
believe that these ‘other armg of government should be 
Profession ag a whole or, pPossibly, it and other ralevant 
constituencies, in the ewesl g1 an impasse, the 
Appe) late Blvision or the Constitutional Court should act 
as the fina) arbiter. 

TEL D OPOLX 

The proliferation of cartels and monopolies in the South 
African economy axist despite Legislation under the 
Monopolies act and the existenge nf ARA ComperiLions 
Board, Thera poam o pe ineffective, esgent.ially, 
Agulinst the continuance qf thooa Castels and monopolies. 
They ave SBcwicially undemccracic, if not immoral, and 
have been allowed to develop by virtue of the historical, 
undemocratic nature of our lociot{. The argument that 
they need to oxist to fund multi-million or multi-billion 
Rand contracts is not acceptable, If a need for such 
financial muscle g necessary, this can always be 
achieved b{ various big companies forming consortia to 
part-take in 
should be broken Up in an ordered manner over a period 
of, say, 10 Years. Only {n thig way will free enterprise 
be seen to be working, in bractice, as well as thecry, QQNTRQQ BOARDS 

Thane bioated bureaucracies have outlived any usefulness 
thug may have had, which ig doubtful, They should be 
disbanded ag 8oon as possible to allow the market to 
regulate itself, They tend to act a8 another cost burden 
to the economy whicx is unnecessary, If the farmer 
Wants, or needs a marketing arm and a mechanisw for 
8moothing out fluctuationa 1i pPrice, he can formulate his 
own et ategies through Co-operatives and the like,
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POLICE 

A democratic 8ociety needs a dedicated, professional and impartial Police Force which 1is seen to be such by all its people, in order to be respected. To achieve this, high standards and high pay are necessary, 

HEALTH, EDUCATION AND HOUS ING 

In principle, the Government should act merely as a facilitator and catalyst setting down the principles and standards to be met and a plied in each of these areas. It 18 not, or should not be, the function of Government to act as the bonus aterfamiliag providing all the peoples needs. The pecple need to be taught how to catch fish not merely be givan th fish. 1f one is merely given hand outs one never learns and a Nation should have enough pride {n {tseif for each of {ts citizens to learn to stand on his Qr hAr own two fset. Provided this principle ig accepted, it ma{ be necessary for the State to assist in providing the init{al impetus, for instance, b{ bearing the bulk of primary education. Parents should, however , be asked to contribute a reasonable amount out of their own pockets in accordance with thair means . This would not relieve a citizen of his own self-respect and pride as well as his obligation for his own family. It builds character and can on Yy improve the work and responsibility ethic in a Nation, To say that it is the BStatam responoibility (v provide housing, education, health and social welfare for its people is nonsense. The state should merely stand as a back stop to help the really needy and those who cannot, under any circumltnncal, help themselves. As stated previously, a conditional period may be necessary before this principle of self-help can be full implemented, because of historical imbalances, but the principle should still be accepted and implemented, in a phased manner. 

I have the following additional comments to make on various portfolios, 

PV 

This should be financed AVer a number ef gshwzatlons ana nde ' granted at the finest rate of interest poseible, excluding subsidies, and over a Eariod of 50 years through banks, building societies and insurance companies. This finance should be seen ag soma form of ratribution to our fellow citizens, who have been legally deprived from entering the housing market for so many Years, By the same token, these communities must bear their responsibility for gaymonc of bond instalmenta, lightn, water and stie: swrv ces, 

EDUCATION/.... 

2%0 
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EDUCATION 

In a free enterprise society, the State should merely set the minimum standards and principles to meet overall objectives and leave i€, thereafter, to private enterprise to provide, in whatever form, the needs of various communities. This is well illustrated in Nobel Prize winning economist MILTON FRIEDMAN'S BOOK "FREE TQ CHO%SB" where he suggests that a voucher aystem be Implemented in American schools, i{n terms of which, each student is subsidised by the “sState up to a certain amount, depending an  tha level of adumall.. Luwing suughe . These vouchers can be cashed in at any institution, which may charge, either more or less, than the amount of the voucher. The institution then obtains payment for the amount of the vouchezs received by it from the State and the parent then pays the diffarence, if any. The better institutions will t{on 8sll education at & premium, and in accordance with their results and facilities, will receive more vouchers than a school which  does not meet the standards required by the community. Such—a-—competitive base for an institution, can only be of benefit to the commun1c¥ as a whole. It will also give freedom of choice for diffarent types of education 48 may be required by parents for their children, In a democracy, it should not be the prerogative of the State, to tell parents how their children should be educated other than by way of setting minimum standards! 

AGRICULTURE 

It must be accepted that a rodiseribullon of land will have Lu occur, to correct the imbalances created by an apartheid 8ociety. The 1913 and 1936 Land Acts protectad the interests of the white man alone and, obviously, these imbalances must be redressed. Some expropriation will be necessary, but farmers should be adequately compensated by the &tate. Such compensation should, however, take into account the tax broake received by the farmer in terms of Schedule 1 of the Income Tax Act in setting the level of compensation to be paid. Thereafter, the farmer should be treated as any other businessman whose success or failure depends on his own ability and ingenuity. Farmers have in the past been too pratected by the State, at the expense of the other citizens of the country who do not receive the same tax breaks. As a result, farmers have been allowed to build up substantial capital assets which other citizens have not and, although, their income may be relatively small, the capital valye of their assets have increased substantially through the years. Any farmer who has not set aside sufficient reserves from good years, to cover bad years, has only himself to blame in most cases, for the dire straits in which he may now find himself. The market place must be the final arbiter of who should be a farmer or who should not. 

HEALTH/... 
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HEALTH 

The emphasis herg 8hould be opn Preventatiye medicing ang 

not Curative medicine, The State should Provide basic 

¢clinicg throughout the count r together with the 

noaeslary educaticn On  preventat ve madiclne, to Cchange 

the whole Culture of health care, Thought should pg 

given to Creating incentives for people to encourage them 

to lead healthy life gt les, A Nationail Health Scheme 

for Curative medicine shoy d be based €N no claim bonuses 

being granted ¢o those who do not utilige or abuge the 
REGIONAL aNnp LOCAL GOVERNMENT 
These tiers of Government should he obliged to run their 

levels of Gavernmont, incorporating the same Principles, 

28 outlined above for National Government within the 

framework of the con-titucion/aill of Rights. LANGUAGE 

particular ethnic or Cultura) Jroup should not be proud 

of and Sontinue 8peak their own language within their 

OWn  communities but "t gy impractical to expect the 

Nation as a whole to 8peak.a number of languages. 
Naturally, I would éxpect that in a democracy, a4 justiciable 

Bill of Rights would he g 8ine gua n N, together with the 

division °f powers a8 outlined above fn national, regional 

and local Politics, I would be Pleased to hear that the 

* I would bg happy to appear before your working 

group, if required, to expand on the themes outlined above. 5 
I truly believe thar 4 Constitution and a Justiciable Bill of 

Rights, 1ncorpora:1nq all the checks ang balances set out 

ebove, woulq be Something of which all South Africans 

could /,., 

TN ———————     232 
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could be truly proud and, would insyre that the poliescians 
and  nawvaulc  of the gtate can trul say "I gerve". 
Regrettably, human nature still seems to gu guided by greed, 
fear and power, and as long as this is the case, tha rhecks 
and balances, gat out hereln, wili pe necessary to insure 
evenhandedness down to tho weakest memper of society, 1If 
8uch a constitution can te agreed to at CODBSA, I, for one, 
would be happy to accept my new destiny with pride and to 

x1s race, colour or 
creed. I would then push for elections to be held as soon as 

I do not think that it would be in the intorest of the pecple 
23 a whole for 4 transitional government to be installed 
before agreement, in princi le, has been reached on what kind 
of democracy every one ig tnfkinq about., 
I shall be glad {f you would confirm that my letter will be 
brought to the at:ont!on Of all the interested arties within 
working group three and look forward to hearing from you. 

Yours faithfully 

M A McLOUGHLIN 

encl: 
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M A MCLOUGHLIN/W11l MAM-M66 
MR 3 DE BEER 

20 April 1993 

Dear Dr De Seer 

re : CONSTITUTION AND BILL OF RIGHTS 

I take the liberty of enclosing certain corraspandence which 1 have had with the Chairman of the Management Committee of Codesa over the last yeaxr, the «contents of which are self explanatory. 

‘No doubt, the issues canvagsed in my correspondence have been addressed by the Party but 1 feel that, despite the input of the various political parties, the man in the street's visws should be addressed and taken into consideration, 

I have always been a supporter of the Democratic Party and its predecessors from the inception of the Progressive Party in 1959, However, at this stage, I fsel that, although the Party 18  prahahly in prastice, Lhe only truly democratlc ons, it is going to have very little support at thas polls unless iis imags as an elitist white party, suppnrting big busincos, is changed, I believe that there is a lot of truth in the saying that "perception is reality" and this applies, in particular, to politi{cal parties. 1 believe that if the party wera to be perceived to Eins itself more with the interests of the workers than to the elite and big business, as is the current perception, it will fare much better at the coming elections than it would do in its present form. To achleve this, I believe  that creditable democratic black Trade Unionigsta should be approached with a view to alliances being formed and allegiances being switched from Cosatu and other Unions, Obviously, there would have to be some kind of trade off. 1 bslieve that the benefits of a more efficiently run trade union movement which could offer benefits through negotiation rather than through confrontation, could eventually build the party into one with a dominant role in South African politics. Such a trade union movement would be broadly basad and include members from all race groups and the whole political Spectrum but the Democratic Party would obviously have a lot of influence through Lits alliance with trade union leaders of a democratic hue. 
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At the same time, I believe that the party should openly 
campaign for Antg Trust Laws, the break up of direct or 
indirect control of the economy by monopolies and an offective 
Competition Board in order to level tfla playing fields. The 
break up or "unbundling" of the conglomerates would not 
necessarily mean that capital formation for big projects would 
be hinderad. All that would have to happen would be that 
syndications of companies would Jointly tender for 
international projects through the medium of the Merchant 
Banks or Otherwise. Whilst this May not be ideal from the 
conglomerates point of view, it would probably be healthier 
for the economy as a whole. With regard to Anti Trust Laws, I 
take the libortg of enclosing a Copy of an article in the Star 
of the 3rd May 1392 which you may not have seen. 

Insofar as, Proportional representation {is Concerned, 1 
believe that guch representation should rot be taken too 
lltcrnlly. The problems arieing from proportional 
representation in Italy could be instructive and should be 
looked at, a possible compromise between a "winner takes all" 
policg and proportional re resantation could be a better bet 
in the long term. This would avoid a multiplicity of a small 

* parties having an influence disproportionment to their government, This may not happen in the short term in South 
Africa but Planning should be done for the long term. 

I take the liberty of enclosing letters addressed to 
Codesa/The Multi-Party Forum dated the 30th March 1992 and and 
26th March 1993 the contents of which are self explanatory and 

Yours faich:ully 

M A McLOUGHLIN 
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M A MCLOUGHT.TN/W1l MAM-MEG 
MR M PHILLIPS 

The Chairman 
Management Commi 
Multi-Party Foru 
P O BOX 307 
ISANDO 
1600 

Dear Sir, 

re CONSTITUY 

With further r 
my letters of 
e@ase of gefera 
file. 

My letter of th 
invitation for 
issues relating 
Unfortunately, 
circulated ~to 
confirmation th 
then I was stud 
that this wil] 
that we can exp 

26 March 1993 ttee 
m 

TION AND BILL OF RIGHTS 

eference to the above matter I enclose herewith the 30th March 1992 and 16th October 1992 for nre copioo of which should, however, be in your 

e 30th March 1992 was written in response to an the members of the public to address Codesa on to the Constitution and Bill and Rights. whilst I asked that copies of my letter be all the delegations, I never received at this was, in fact, done. If it was done, lously ignored by all the delegations. I trust not be tho case when "Codesa 3° commences and ect that the Constitution and Bill of Rights be negotiated from the bottom up rather than from the eof down, 
Y 

Unless this is 
a democracy, oth 

Other than cen 
with control o 
8eem that contr 
complete overal 
made personally 
departments. 
Internal and 
continuocusly m 
department on 
and bonuses 
performance aud 
within  their 
department's ex 
than was requir 

done, and seen tc be done, it is unlikely that er than in name, will be the result. 

trol of the security forces, my main concern ias £ finances in the new South Africa, It would ol of expenditure to prevent corrupticn needs a 1. In this regard, Ministers of State must be accountable for the performance of their This, however, will be insufficient on {ts own. axternal auditors should be appointed to onitor the financial performance of each a continuous basis and productivity incentives should be given to civil servants where its show that they have, not only performed budget but, in fact, have reduced the penditure or, alternatively, have achieved more ed of them within the budget. 1If goals are not 

I 2-86 
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set and productivity incentives are not given, we can expect the same, if not worse, inefficiencies and corruption in a new government as exists in the present one. The Ministers for the Budget and and of Finance should be made more accountable for their respective portfolios and, in particular, the expenditure side of the budget should be carefully monitored throughout the vyear. Deficits should not be allowed to reach anything above $ of Gross Domestic Product and these matters should be covered in the Constitution (cf, the Gramm Bill in the usa), The money supply should similarly be controlled within certain parameters and the Reserve Bank should totally independent of State control. These measures should prevent inflation ever occuring again. Inflation is, after all, a fraud on the public. 

Insofar as corruption, fraud and gross negligence within any state department is concerned, state officials should be treated arshly, Ministers of State should be made to resign immediately, whether or not they were personally aware of any corruption, fraud or gross negligence within their own departments. The principle of delegation of authority but not Of responsibility must be made to apply. The sanction for allowing such matters to occur should be, not only the loss of office, but the loss of, at leaat, the state's contribution towards such party's pension and, where the Minister and/or State Official is personally involved in any act or ommission which causes loss to the State, such person should be pProsscuted and made to make recompense, where possible. 

The above measurss are necessarily harsh, as they must be, in order to cope with the rampant corruption which is a bedevilling our society. 

The whole tax system must be reviewed to encourage universally accepted moral and ethical values and geared to discourage the baser instincts of man. In this regard, I need only mention @8 ~an example, the high taxes and strict laws on the distribution of alcohol in countries like Norway and Swedan. There are, obviously, many areas in which the tax laws can be used to uplift gsociety and not pander to man's greed and fear and other countries tax laws should be studied and, if possible, improved on to nurture more civilised values. 

eooo 

287 
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I trust that the man in the street is not going to be ignored when deliberations on these matters recommence and would be happy .to address any 
various matters raised. 

In the circumstances, 

Yours faithfully 

M A MCLOUGHLIN 

Page 3 

of the relevent committees further on the 

1 look forward to hearing from you. 
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M A McLOUGHLIN/WI11 MAM-M66 MR M PHILLIpPS 

The Chairman 
16 October 1992 

Management Committee CODESA 
P O BOX 307 
ISANDO 
1600 

Dear §ir, 

re CONSTITUTION AND BILL oF RIGHTE 

I am in receipt of your latter of tha 214t September 1992, 1 
have at{ll pee received any confirmation that the points 
raised in Previous correspondence will be epacifically 
addressed point for point, If and when Codesa or ita 
sSuccessor reconvene and I would like to have an assurance 
that  all  the i8sues raised will be submitted to jitg 
delegations and that I will receive, as an ordinary citizen, 
the ~ game courtesy as thoge atforded to the invited 
Participants with regard to the issues raised. Ingofar as 
these issyes are concerned, I would also add that the right 
to Privacy in its widest form be afforded to all citisens as 
this is a Very important jssue in a world in which the State 
intrudes more and more into the private 1lives of its 
citizens, The right to privacy must be incorporated both in 
the Constitution an the Bill oy rights. 

I look forward to hearing from you. 

Yours taithtully 

M A MCLOUGHLIN 

239   
 


