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The Bophuthatswana Government is convinced that the only practical and suitable 
solution to the question of a South African copstitution, is to be found in a 
federal/regional constitutional dispensation. 

Annexure *A" attached to this submission contains various reasons favouring this 
form of state, as well as criteria for the demarcation of states/regions and the process 
of demarcation. The annexure is to be treated as part of this documeat. 

Regarding the process to be followed in deciding on a constitution, this Delegation 
submits the following chronological ordez: 
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@ 
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The parties to the Multi-party Negotiation Process agree on the form of state 
and the applicable constitutional principles, in particular the powers and 
functions of state/regional governments; 

Such principles are then conveyed to a panel of experts to draft a constitution 
accordingly; 

Simultaneously with paragraph (b) above and in interaction with it, people at 
ground-level negotiate and determine state/regional constitutions, also in 
accordance with the principles decided on at the central level; 

Both national - and state/regional constitutions are then submitted to the Multi- 
party Negotiation Process for consideration and approval; 

The next step is a referendum in which the electorate decides on both 
constitations, in regional context on the specific state/regional constitution; 

Pariiament passes the national constitution; and 

Elections take place on national and state/regional level, in terms of the new 
constitutions. 

The most obvious advantages of this process are: 

It is logical in the sense of having the form of state and constitutional 
principles in place before the drafting at either level commences; 

It is democratic to the largest possible extent by involving the representative 
of the Multi-Party Negotiation Process at national level and the states/regions 
themselves at the next level in the creation-process, thus ensuring inclusivity; 

It climinates infricate and time-consuming interim arrangements and provides 
a better opportunity for elections to take place during the first quarter of 1994; 
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2 ANNEXURE "A" 

ARGUMENTS IN FAVOUR OF FEDERALISM 

When putting the &ae for federalism the following arguments could be of 

importance: . 

The Geographical Argusent 

Larger ceuntries rather than smsll countries need wore provisions for 

regional sutcnomy end more supporting federal instituticns, Most of the o 

larger countries have federsl comstitutions - countries like Brazil, 
Mexice, Argentina, Indis, U.S.A., former U.5.8.R., Nigeria and Canada. 
Scuth Africa is also censidersd s large ocountry. 

Social Argusants 

Plural secietiss which are sharply divided aleng religious, ideclogical, 
linguistic, cultural, ethnic cr zacial lines tend to adopt forms of state 
which can £o gogm extent accommodate these divisions and weuld therefore 
rather opt for federalism, Exasples are: Canada, India, Svitzerland and 
the former U.£.8.R. South Afries could 2it ints thig categery as well. 

What makes fedaralism a most interesting subject in this regard is that it 
is entwined with the issue of community. It is insepazable fres oce of the 
most fundamental social guastions: What constitutes a community? Unless 
federalisu does sustain communities that feel theuselves to be such, it is 
hard to justify. And this is exactly what pecple in areas like Ralal, the 
Ozange Free Stste, Westarn Cape and Western Transvasl fesl they are. 

By sustaining subuaticnal comsunities with scae residual degres of 
goveramantal independance and distinctiveness, {ederaligm also gives 
individuals the choice of whare to live. It i3 from this point of view 
that soas people srgus that the sccial functicns of faderalism aze more 
significant than the palitical and governnental cnes. 

Booncaic Argusents 

* (1) The underlying justification for federalism in rational choice theoxry 
Harives fram the digtribution of public preferences for varicus public 
goods. Given regicmal varistions in the demand for a particulas 
public good, govesrnment production of the good can closely match the 
preferences of more individuals through a decentralised systes of - 

' governsent. Bach jurisdiction can thea respond to local prefersnces 
precigely, rather than bhaving the central government produce a uniferm 
level of the collective good. This efficiency can be enhanced through 
the parket-like conditions of residential mobility, allowing 

. like-minded individuals to aigrate to jurisdictions offering a "market 
basket" of public goods corresponding with their own preferences. . 

(2) A basis for allecating governasntal functicns c¢an also be found in thbe 
argument that welfsre is maximised when individual prefersnces match 
jurisdictional boundaries. Mancur Olsca calls this concept the 

  

 



  

"principle of fiscal equivalence." EHs suggests that inefficiencies 
will occur when: (1) the collective good reaches beyend the boundaries 
of the government that provides it; or (2) the collective good reaches 
anly & part of the constituency that provides it. 

Political Arguments 

) 

() 

3) 

(4) 

(s) 

{6) 

The principle banefit of a federal system is unt it constitutas a 
check on aBudes of governsent power. 

important benefit of a federal systam. 

rederal systems provide increased opportunities and citizen 
in{tiatives, through democratic processes. It is maintmined, for 
exazple, that the anltiple power cantres and access points in a 
fedaral systen may exhance qovotnmtll zesponsiveness and isprove the 

process af :mnuen 

Tederal systeas vrw&dn more oppertinity for innovatian and 
aexpacinentation oo & regicnal basis in tackling economic and social 
prebleas. 

Pederal systeas heighten the respensiveness of government results from 
coapetition amony the states for a mcbile citizenry. 

Federal systems guarantee stability in intergovernmental relations to 
the banefit of tha pecple. H 

Sensitivity to the diverse naeds of a hntuogmaun sociaty is another 

Imfilmmimlmm 

Federalisa connotes values which are essential for a free society. 

M 

(2) 

3 

(4) 

(s) 

At its despest level, federalisa is linked with individual liberty and 
self-government. ZFedaralisn is ons of the structural devices to 8 
protect libarties. 
Participating ia government at the local and state leval - andht-z 
also on the cantral level - is an education in eltizenship. 
Wedaranliss simnltanscusly aims to achieve natiensl unity while 
preserving state diversity. Achigving both of these ends creates 
ambiguities and tensions. One by-product of this dislect is a 
continning dislogue on first principles of government, a8 dialogus- 
among ordinzry eitizens as much as among officials and expects. 
Pederalisa is presised on the diversity of the pecple. To the extant 
that federaliss peraits diverse marmers and mores to Plourish, it 
encoursges idiosyncrasies, experimentaties, and self-expression. 
The ultimate value underwritten by federalism is the right of choice. 
No value is more basic to self-government. Fedsralism reinforses this 
value and does 80 at levels of governnent closer to ths people, where 
choicas are more likely te be effective and to have masning. 
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The Structure of Fedaraliss. 

Te guarantes & faderal form of state the fellewing structures should be 

achieved: . 

(1) a divisien .of powers and functions batween first acd secand tiers of 

govarnsant; : 

(2) a zigid censtitution, preferably with institutions cutside cantzal 

parlissent also participating in procedures to change the 

eonstitution; and 
(3) an independent judiciary protecting the constitution. 

Ribliograghy 

1. Beam, D.R., et al. Pederslise: The Challange of Conflicting Thecries 

an Contemporary Practice, in Finifter, Ada W. Pelitical Sciance. The 

. State of the Disciplins. APSA, 1983. 

‘2. Derthiak, K., Up-to-Date in Kansas City: a-!lcetsgu on American 

Federalisa, in P8, Vol. XXV, No.4, December 1992. - 

3. Howard, A.L. Dick, Pederalisn. Reprinted froa Folitics and the 
Constitution. . Tha Nature and Extent of Interpretaticn. 
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‘1, Reasons for a federal-type form of state for South Africa 

The present dsbate on regional government in South Africa is still loaded with cmotians, historical 

oxparionces and evan hidden agendas. 1t is of the utmost importance to the country and its people 

that the question of regional govarnment should be addressed in as objective a manner as possible, 

freo from dogmatio and ideologicel considurations. 

©One of the most rewarding ways of discussing the prospects and pitfalls of rogional government 

13 to compara the experisnces of various countries around the world, Obviously each country has 

its own unique circumstances and thers is no *ideal® model, but the experiences of varicus 

devdopinn and dwelup.d countries are at least an indication of what may be instalicd for South 

Africans. In our efforts to dwdnpaqonmtufimmbdbourmndl,wooughtwhhmoboflhe 

experiences of othors, othorwise we may be doomed (o selive their failures. 

1.1  Prospects of regional iovamnmt 

1t is quite ¢lear from international expeciences in countrles such as India, Malaysia, Brazil, 

Canasia, the USA, Germany, Swilzerhuw and Nigeria that reglonal government may have the 

following pruspects which, if employed and developed correclly, may be of service to South 

Africa: 

» Democratization 

Regional govesnmest couid encourage more effective public participation in the decision-making 

and governmental process which leads to doulsions that are as close as possible to those of the 

interested parties. To a country wit the population and territorial diversity that South Africa has, 
a highly centralized systsm may be counterproductive in that it could not fully accommodals the 

will of the genwru] electorate. Regional government thersfors decpons the democratic process by 

creating a multiplicity of Ievely and instnsions whers the population could become involved in 

ducision-muking and governmental processes. 

¢ Conflict management 

Domocratically elected and lagitimate regional government may help to prevent, defuse or manage 

ocnflict by providing for different contres of powers whersby reglons may adopt policies suitabls 

for their own unique needs. 1t goes without iuying that where applicable, such rcgional policies ¢ 
have to corply with nationel standards and guideltnes, Regional government may notnecessarily (33 

   



  

provent all conflicth, but it crestas & framewark for managing the coofliot that ix inheront in & 

soclety such as South Africa’s, it provides an oppn_mmity {0 accommodate a diversity of intexcsts 

without lusing sight of the importance of nation building. 

. Accomnodates unity and diversity 

Regional goverment can provide the opportunity (o combine through representative institutions, 

the bencfits of national unity and regional diversity and interests. South Africans should not adopt 

an “either ... ar® approsch to unity and diversity as if they have to choose betwecn them. 

Countries with circumstances stmilar (o thoss of South Africa have shown that an “and ... and” 

approach is required, where the revogaition of diversity builds pational wnity and vice versa, As 

overemphasis on either diversity -or unity could be detrimental to stability and democratic 

e Legitimate processes . 

Regional govemment could develop, encourage 4nd cahance the local and reglonal involvement 

of verious interest groups In govecomental processes. Such involvement creates & botter 

understanding among the population of the constraints under which (be government operates, but 

it also subjects wlwmmmfiwudmsmdm
dwepopm Decentralization and 

msferofpnwuwnginnflndbal
gw«nmflhmfuefiequmflymmmm an 

inoreased legitimacy in decision making becauss it provides greater opportunity for the eleciorate 

and its roproseatatives to influence the formulation and implemeatation of policy- 

. Irnpmdcmuhflon ) 

Rogional govemment beings govemmeat closer to the people which in tura leads to jmproved 

communication between the peoplc, the regionsl and the national government. ITmproved 

mmmhflmumoflyabouuwpimflmwp-down_ymnmthsmyof
 

hmsmupuwwm&drmflhumpuflsywhfioumammm
 

m;lonflwmmentmmmmmflcifimmfleeflvdymsuumm 

* Checks and balances 

Reglooal governruent not only ensures that thece are various ceaires of power where decisions take 

" place, it may aluo be a way of giving the population represcatation in national institutions, This 

man:mnmiuummundvdymmedmudevdmmofufiowwmwmm 

bdngmsponflblefv{theimphmmufimmdtaflofinzofmdtpolldn.mnfiom centres of 

powers prevent the misuse of power at any single level of govemment, given the fact that all 
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fevals ave accountable to the population and have an interdependency on ohe another. 

* Minority protection 
v 

Reglonal goveminent can play a significant zole in reducing and preventing ethnic conflict and 

competition by allocating certain culturally related matters {o rogions. International expericnce 

shows (lmi even If regional populations s heterogensous, regional goverament provides 

winoritdes with more effective ways of communicating thelr noods, It should be stressed that the 

eflm.lobomopuldlycfug’ofl
iwflntnot&bupmpoumhm, but thata sensitivity to ethnic 

factors may preveat the conflicts that « highly centralizad state may experience. 

Regional government and involvement conid play a-vital role in the more sffective aad successful 

nunmmtofnafiufiiludnfiond uuowu\lbdwdapfi\nl-. Local and regional managess and 

officials ars better placed to identify and respond 1o popular needs. By being able to formulato and 

implament regional cconomic development plans within the framework of national guldelines, 

regional govemnment enhances its abillty to address locul aveds. 1t has beon rosognized in many 

developing coumfla \hal socio-economi¢ development programnmus ars bost planned and 

ndministemdbymclwdofgbvommnwmild
ommfiopwphinflutmmw. 

b Balanced growth 

Regional sovcrnmm could play a key rolc in creating conditions for balanced growth within the 

different areas of South Africs. This is particulacly critical in South Africa where, for historle 

reasons, aignificant intrareglonul and utban-rural disparities exist. Regional structures could 

maximize thesbencfits to be derived from inizanational comparstive adveniages, and backward and 

forward linkages and could easure e optimal usdiization of nasources, Tneyualities between 

regions could, as international experience shows, bs counteracted by a dellberate national policy 

of inrrcgional (ransfers, ) 

2.  Criteria for damurcaflon of regions 

Varlous proposals concemning how L Jenmrale Soulh Africs bave been made during the last 

elghtsen months, but very liile thought bas gone inw lenufylug the eelterty that could bo used 

as 2 yardstiok to evaluate and compare the rospoctive proposals. The aim of this proposal is to 

identify a variety of critcria that have been used intemationally 10 demurcale regions, Such crileria 

could then form the hasts for evaluating’ the proposals of the various politiual parties. It showid bo 
ey 65 
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emphasized that thege criteria should nmhsuaadinho
lldvflothl manner which overomphasizes 

mwnmewmt
ofm Awmbevwwnuwvsd

ou«mdl-ho\ndbe
obmnd 

inmwpmvidoni
nwmd.ppud(nm

mfid\- 

+  Historical bonndaries 

lnmos!eounu'lum
mflu!boundlflesmu

pdumopointcfmfo
rdmdngmfim. 

South Afrlnhnvaflo
ultypunfhimdalbou

ndadu that can be considered, such as the 

provinces, homelands and traditional government areas. 

. Gense of belonging 

The way that the roglonal population relates 1o *its® region and the communality of interests has 

1o be cansidered. 
. § 

* Compactness of region 

Regions should be compect, nol fragmented and scatiored across the couatry ss the prasent 

mmundlm.Mns
mmhflwpummtf

ummmdenmbcm
mwwmc 

shart-tarm political needs, . 

* Urbun/rural balance 

Apmpttbulwesshould
bgmlnunedwwmurbman

dmmlw. 1n ceriain clrcumstances 
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demehithmdM

finmy 

bermuxdmmemx
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mmmu communities. 

+  Ecosomie resources and sbility 
v 

nnlmpodbummw'
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m.bunhcpu'mto
f 

aepmm-\mmmmi‘nw
maumhavemh minlspum rosousces at its disposal. 
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reveauc (o poorer reglons. 
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organizational capacity wl (raining factidcs. 
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e«  Natural boundaries 
. 

Naturl boundaries such as rivers and mouslains may &ifect not only peoplc’s sense of identily but 

xmydwbomebmdv
nduunn\ummdmi

mlpum. 

. Ythule criteria 
: 

numeMomeh
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mMmi without 
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u. Ethnic vournmanidem

wmin concentrations and political, 

wmmiuw'mmu
mnamm,mhem
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3. Processof demarcation 

The process Jeading 1o demarcation is ot least ys important &5 tho dezcation jiself. Pesarcation 

13 smuuch more than & technical, inical excreiso vaid of amotional wnd potitcal reslity. If regional 

govemments arc afforded legisiauve funcions it {s cruial that the general public should also be 

tnvolved in deciding what the characier and demarcation of & region should be. Without un 

incluslve procsss people may st removed and distanced from reglonal governmoat, Which in turt 

could lead 10 a legitiniacy criges. 

mfommwinummw
mmddmuuflm: 

mprmmuuldsimflwybammu
ohmp«wnmdmm-upw. 

Political h-dm-n,nmucvdou
;ht-wmumdymwmmrefimal

 

discussions, while regions should start forming thelr own ideatity by embarking upon 

multiparty discassions. 
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