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 GOVERNMENT OF THE REPUBLIC OF BOPHUTHATSWANA

The Bophuthatswana Government is convinced that the only practical and suitable
solution to the question of a South African conmstitution, is to be found in a
federal/regional constitutional dispensation.

| Annexure A" attached to this submission contains various reasons favouring this
form of state, as well as criteria for the demarcation of states/regions and the process
of demarcation. The annexure is to be treated as part of this document.

Regarding the process to be followed in deciding on a coastitution, this Delegation
submits the following chronological order:

®

(®)

©

(d)

©

®
®)

ThepamswtheMulu-panyNegﬁumoanssapeeonthcformofm
and the applicable constitutional principles, in particular the powers and
functions of state/regional governments;

Such principles are then couveyed to a panel of experts to draft a constitution
accordingly;

Simultaneously with paragraph (b) above and in interaction with it, people at
ground-level negotiate and determine state/regional constitutions, also in
accordance with the principles decided on at the central level;

Both national - and state/regional constitutions are then submitted to the Multi-
party Negotiation Process for consideration and approval;

The next step is a referendum in which the electorate decides on both
constitutions, in regional context on the specific state/regional constitution;

Parliament passes the national constitution; and

Elections take place on national and state/regional level, in terms of the new
constifutions.

| The most obvious advantages of this process are:

It is logical in the sense of having the form of state and constitutional
principles in place before the drafting at either level commences;

It is democratic to the largest possible extent by involving the representative
of the Multi-Party Negotiation Process at national level and the states/regions
themselves at the next level in the creation-process, thus easuring inclusivity;

It eliminates infricate and time-consuming interim arrangements and provides
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a better opportunity for elections to take place during the first quarter of 1994;
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ANNEXURE "A"

ARGUMENTS IN FAVOUR OF FEDERALISM

when putting the case for federalism the fellowing arguments could be of
isportance:

The Geographical Argusent

Larger ceuntries rather than sssll countries need woce provisiong for

regional autonomy end sors supporting federal instituticns. Most of the e -

larger coumtries have federsl comstitutiong - countries like Brazil, L
o MNexice, Argentina, Indis, U.S.A., former U.5.S.R., Nigeria and Canada.

South Africa is also censidered 3 large country.

Social Argumants

Plural societiss which are sharply divided aleng religious, idsological,
linguigtic, cultural, ethnic cr zacial lines tend to adopt forms of state
which can £o sope extent accomnodate these divisions and weculd thersifore
rather opt for federalism, Exatples are: Canads, India, Switzerland and
tha former U.E.85.R. 3South Afriecs could f£it into thig category as well.

What makes federalism a most interesting subject in this regard (s that it
is entwined with the issue of community. It is inseparable fzoa one of the
most fundamental social guestions: What constitutes a community? Unless
fedaralism does sustain communities that feel theuselves to be such, it is
hard to justify. And this is exactly what pecple in areas like Ralal, the
Orange Free State, Westarn Cape and Western Transvasl fesl they are.

By sustaining subnaticnal comsumities with scae residual degzes of
governmantal independence and distinctiveness, federaligm also gives
individuals the cholce of whare to live. It is from this point of view
that soms pecple argus that the social functions of faderalisa are more
significant than the pelitical and governnental ones.

Boonaeic Argusents

* (1) Tha underlying justification for federalism in rational choice theoxy
darives fram the distribution of public preferences for varicus public
goods. Given regiomal variations in the demand for a particulas
public good, govermaent production ¢f the good can clessly match the
preferences of more individuals through a decentralised systeam of -

' governsent., Each jurisdiction can then respond te local prefezences
precigely, rather than having the central government produce a uniferm
level of the collective good. This @fficiency can be enhanced through
the parket-like conditions of residantial mobility, allowing

~ like-minded individuals to aigrate to jurisdictions offering a "market
basket" of public goods corresponding with their own preferences. .

(2) A basig for allocating governasntal functicns c¢an also de found in the
argumant that wvelfsre is maximised when individual preferances match
jurisdictional boundaries. Mancur Olson calls this concept the



"principle of ziseai equivalsnce."” Hs suggests that inefficiencies
will occur vhen: (1) the collective good reaches beyend the boundaries
of the goverrment that provides it; or (2) the collective good reaches

only & part of the constituency that provides it.
Political Arguments

{1) The principle banefit of a federal system is tlnl: it constitutes a

check on abuges of governzent power.

(2) Sensitivity to the diverse naeds of a hctmmm sociaty is another

important benefit of a federal systan.

(3) rederal systams provide increased opportunities and citizen
initiatives, through democratic processesa. It is maintmined, for
exszple, that the anltiple power csntras and access points in a

fedearal systesn may snhance gwornmntal rupouivmas and isprove the

pocess af :mumtauen
(4) Yederal systeas prwi.d- mors opportunity for innovation and

exparizentation an & regicnal basis in tackling economic and social

prableas.

(S} Pederal :yttui heighten the respensiveness of government results from

coapatition amony the states for a mcbile citizenry,

{6§) Frederal systems gwuntaa stability in intummmm relations to

tha banefit of tha pecple.
rm;iamutnumlmu

Federalisa connotes values which are essential for a free society.

(1) At its despest level, federalisa is linked with individual liberty and

selfegovermuent. Tederalisa is ons of the structural devices to
protect libarties.

(2) Participating in gevernment at the local and state level - and later

also on the cantral lgvel - is an sducation in eitizenship.

(3) Fedarmliam simnltanscusly aims to achieve natienal unity while
preserving state diversity. Achigving both of these ends creates
azbiguities and tensions. One by-product of thig dislect is s
continuing diglogue on first principles of governsent, & dialogus-
among aordinzry citizens as such as asong officials and experts.

(4) Pederalisa is presised on the diversity of the pecple. To the extant

that federalisa peraits diverse marmars and mores to 2lourish, it
encoursges idiosyncrasies, experimentation, and self-expression.

(5) The ultimste value undarwritten by federalism is the right ¢of choice.
No value is more basic to self-government. PFedsralism reinforces this
value and does so at levels of government closer to ths pecple, where

choicas are more likely te be effective and ta have maaning.
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The Structure of Fedaraliss

Te guarantes & federal form of state the faollewing structures should be
achieved: .

(1) a divisien .of powers and functions batween first acd second tiers of
govarnsant; .

(2) = rigid eonstitution, preferably with institutions outside central
parlissent also participating in procedures to change the
constitution; and

(3) an independent judicigry pretecting the constitution,

Riblicgraphy

1. Beam, D.R., et al. Pederaliss: The Challange of Conflicting Theories
an Contemporary Practice, in Pinifter, Ada W. Political Sciance. The
- State of the Disciplins. APSA, 19813.

'2.  Derthiak, M., Up-to-Dats im Kansss City: Reflections on American
Pederalisa, in §3, Vol. XXV, No.4, December 1992. -

3.  Howard, A.E. Dick, Federaliss. Reprinted from Folitics and the
Constitution. . Tha Nature and Extent of Interpretaticn.
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‘"1,  Reasons for a fadoral-typo form of state for South Africa

The present debate on regional government in South Africa is still loaded with cmotions, historical
expariences and evan hidden agendas. 1t is of the utmost importance to the couatry and its people
that the question of regional govarnment should be addressed in as objective a manner as possibloe,

free from dogmaitic and ideological considerations.

©One of the most rewarding ways of discussing the prospects and pitfalls of rogional government
is to compara the experiences of varicus counirics around the world, Obviously each country has
its own unique circumstances and thers is no *ideal” nodel, but the expericnces of varicus
dcvelop&ns and dweloped countries are at least an indication of what may be installcd for South

Afticans, In our efforts to dwolop aqonsﬁtuﬁmmhd toournoods,woouahuohkunotooﬂhe '

experiences of othors, otherwise we nuy be doomed to relive their failures.
1.1  Prospeets of regional iwmmt

1t is quite ¢lear from international expeciences in countres such as India, Malaysia, Brazil,
Canaria, the USA, Germany, Swilzerhuwl and Nigeria that regional government may have the
following pruspects which, if employed and developed correclly, may be of service to South
Africa: e '

. Democratization

Regional government couid encourage more effective public participation fa the decision-making
and governmental process which Ieads to deulsions that are as close as possible to those of the
interested parties. To @ country witl the population and terrirorial diversity that South Africa has,
a highly ceatralized systasm may be counterproductive in that it could not fully accommodale the
will of the genwru! electorate. Regional government therefore decpons the democratic process by
creating a multiplicily of levely and insdusdons where the population could become involved in
decision-muking and governmental processes.

*  Counflict management
Domocratically electsd and legitimate regional government may help to preveat, dduwormnnéae

oenflict by providing for different ceatres of powers whereby regions may adopt policies suitable
for their own unique needs. 1t goes without suying that where applicable, such rcgional policies

have to comply with national standards and guidelines, Regional government may not necessarily

63



T -
e S T e o T

' -3 S
. eab e ___:ﬂ‘_.—&n.f...' x R N T p— e ——
ol ‘ s Ty E .

G 4 T TR Y
L ' -5- "n_ . P - e
. .

provent all conflict, bul it crestes & framework fur managing the cooflict that ix inherant in =
soclety such as South Africa’s. it provides an ownity {0 accommeodate a diversity of intuzcsts
without lusing sight of the importance of nation building.

¢ Accommodates unity and diversity

Regional goverument ¢an providc the opportunity (o combine through representative institutions,
the bencfits of national unity and regional diversity and interests. South Africans should nol adopt
an "eithes ... or* approach to unity and diversity s if they have to choosc betwecn them.
Couniries with circumstuuces similar (o thoss of South Africa have shown that an “and ... and®
approach is required, where the recogaition of diversity builds national unity and vice versa., AD
overemphasis on either diversity -or unity could bo detrimental to stability and democratic
government, R ' Ly :

. Legitimate processes _‘

Regional govemment could develop, encourage und cuhance the local and reglonal involvement
of verious interest groups in governmental procasses. Such involvement creates & better
undersianding among tl’!ﬂhpopuhtion of the constraints under which e gmmmt operates, but
it also subjeots political leaders to the expoctations and needs of the populace. Decentralization and
msferofpowuwmgimﬂandbnlgwmuismmfmeﬁequmﬂyammm an
increased legitimacy in decision making becauss it provides greater upportunity for the elecioraie
and its represeatatives to infiuence the formulation and implementation of pollcy.

* Fuproved communication |
Regional govemment brings govemment closer to the people which in tura leads to jmproved
communication between the peoplc, the regional and the national government. Improved

communicayion is not only abom-upﬁutﬂnawp-down_prm. It enhances the ability of
hmumupswmmthdrmedsmdinﬂwwﬂcywhﬂoumamﬂmm

regional government can tailor its policies moro effectively to sut Jocal necds.

» Cbecks and balances
Regional governmuent not only ensures that there are vacious ceaires of power where decisions take

* place, it may also be a way of giving the population representation i national institutions, This
munsMmimueouldhcmﬁvdyhvdwdimhedwdnpmmlofnaﬁowwﬁduwmﬂw

being responsible for the implementation and tailoring of such policies. The various centres of
powers prevent the misuse of power at any single level of govemnment, given the fact that all
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levels gre accountable to lhc'powmlon and have an interdependency on one anothes.

* Minority protection _ .

Reglonal govermnent can play a significant solo in reducing and preventing ethnic conflict and
competition by allocating certain culturally related matters {o regions. International expericnce
shows (hui even lf':cg'lonai populations arc heterogeneous, regional government provides
wiporities with more effective ways of communicating their noeds. Tt should be stressed that the
ethiohonwgmdtyofn;iom‘ouahtnotwboapmpm on its own, but that a sensitivity to ethnic
factors may preveat the conflicts that & highly centralizad state may experience. |

Regional government and iqvolv‘cmdnt conid play a-vital role in 'tha mare effective and successful
management of national and reglonal ceonomie development. Local and regional managass and
officials are better placced to identify and respond to popular needs. By being able to formulato and
implement regional economic development plans within the framework of national guldelines,
regional govemnment enhances 1s abillty tw addreys local aeeds. It has been reeognized in many

developing wunu'lalhm socio-economi¢ development programmes ars bost planned and

administered by (he level of government which is closest to the people in that partdcular ragml

* Balanced growth

Regional aﬁvcrnmmm could play a koy rolc in creating conditfons for balanced growth within the
different areas of South Africs. This is particularly critical in South Africa where, for historic
reasons, significant intraregionsl and urban-rural disparities exist. Regional structures could
maximize thesbencfits to be derived from inicanational comparative edvaniages, and backward and
forward linkages and could easure the opumal udiizatdon of rasources. Tneyualities between
rogions could, & international experience shows, b countsracted by & deliberate national policy
of intrrogional transfers, - |

2. Criteria for danmrcutlon of regions

Various proposals ooncemin; how W denmrsule South Africe bave been made during the last

elghtsen months, but very littie thought has gone inw denufyhug the eedterty that could be used

as & yardstiok to evaluate and compare the respoctive proposals. The aim of this proposal is to
identfy a variety ofaiwd;thuhawbmmdlnmﬂomlly 10 demurcaie regions, Such crileria

could then form the hasis for evaluating” the proposals of the varlous politicel partes. It should be
i { &)
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emphasized that these criteria should pot be used in isolation orine wwhiohwuamph:ﬁm

mwmmemmtofmhm Abalmbmmmcvadoucrmﬁlshmﬂdbcoblﬁmd
hmwpmﬁdommwwww

+  Historlcal bonudaries
mmos:eounmsmmnmwmwamuadumepomtofmmfudmmmgm.
South Africa has various types of historical boundarics that can be considered, such as the
provinces, homelands and traditional govemnmeal areas.

. Sense of belonging
The way that the regional population rolaics to "its* ragxon and the commgnaﬂty of interests has
to be cansidered. ' e |

* Compactness of region
‘Regions should be compact, not mgmmted and scaticred across the country as the prasent

homclands are. n:gionsmzelaﬁvepemanentmmd should not be gerrymandered {0 serve
short-tarm political needs, .

* Urbun/rursl balance

Apmporbumceshouldbgmainmmbctwmurbmandmrdw.lnwuinoircummnoes
rural areas may benefit from the inclusion of large urban arcas whilo in other iscs attsation may
be focused on theptobicmlmeedbymeumnmwihsdatﬂmtofmd communities.

depariure smmmmua‘mwmaammwm minbpum resousces at its disposal.
Itgoeswimoutnyinsmtmmwﬂlhwembepmvldudwmmahirdiomﬁon of

- Jnfresiruciure and institational capacity

Regions should at least mest certain basio Infrastructural requirements such as transport, 8
mmnnlwionsymﬁandmammytomﬁnmnundopmwu.nuhoulddwhawmm
basic inatitutional requirsments relatiag 10 adminisirative and technologlcal imow-how
organlzational cagacity wid Lrsining factitcs. 7 |
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s  Natural boundaries %
Naturul boundaries guch as rivers and mountains may uiTect not only peopic’s senss of Jdentily but
myalsobcmabuisdvndum intcrests and residential patierns.

" Ythuic criteris _
nuwmumorm@mmmmmnpwmsmmi without
emphasizing ethnic homogeacity. Ethnic groups may reside in cartain concentratlons and political,

3, Process of demar_ution

The process Jeading (o demarcation st least s {mporant 83 the deamasoation fiself. Demarcation
is much more than & technical, alinical excreise void of emotlonal wnd political reality. If regional
govemments arc afforded Jegisiative functions it is cucial that the general public should also be
tnvolved in deciding what the chasacler and demarcation of & region should he. Without un
inclusive process people may feel removed and distanced from reglonal govesnmiont, which In tur
could lead 10 a legitimaoy criges. :

The following proposals um be made regarding the process of demarcation:

ThaprmmouldsimuJWdeuofumydowamdmm-upnppméh.
Political hudm-u_nnbmlmm.wmuwﬂymw encourage regional
discussions, while rogions should start forming their own identity by embarking upon
multiparty discussions.

. Basicagmenloughttobeobm!nedamonsthcvuimnpuﬂuﬁnﬂymwhatmwbo
dmeminﬁmﬂmﬂmﬂmmmmdmnﬂymnﬁmhm&rdom it
A;mtm@mwtmwmvaUmmmmduﬁowwmtupm
ammwmmmmmwmmwmm.




