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PROPOSALS ON THE NATURE OF THE PROVINCIAL
@ SYSTEM AND LOCAL GOVERNMENT

INTRODUCTION

invariably we all tend to think today about democracy in terms of a hierarchy: The
true democratical structures, it is assumed, lie with Parliament at the national
level. Provincial parliaments and/or local government structures are seen to be
derived from central government and often to be inferior to central government.
Many books on Democracy explain the theory around democratic government and
then proceed to.the application of the theoretical framework on national level
without even referring to the provingial or local levels.

We have clearly fallen into the trap of phenomenological analysis - we try to
explain the systems of democracy as they exist in recent history and the world we
know.

We furthermore tend to think about democracy in terms of power, which is not
quite what the underlying classic notions about democracy indicate : serving the
public in the pursuit of the common good.

Provincial government and local government even more so are relegated to inferior
positions. Some authors openly talk about "subordinate” government when they
refer to 2nd and 3rd tier government.

What we also have to say is that this approach has been prevailing in South Africa
in the past and not without good reason : centralized authority can best be used
to manipulate and control the entire country. It fitted the authoritarian character
of the type of political philosophy and practice that was the underlying motive of
the minority that attempted to rule for alil.
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One has to be very critical particularly about a system that pretendsto be
democratic. The line between democracy and bureaucracy is a thin one and in the
age of ideological preoccupation and propaganda there is a real danger of creating
a system in the clothes of democracy which is far removed from the essential
concept of classic democracy, which allows for freedom, i.e. rule by the people,
for the people. The bigger and more centralized a system of democratic rule
becomes, the greater the danger becomes of government being removed so far
from the governed that the real advantages of the democratic system get lost and
in the process the true nature of the people being involved in the governing of
themselves gets lost. The main activity of the people then is reduced to occasional
elections.

if one looks at the origins of democracy in the city states of Greece and
particularly in the model of Athens, which is often still regarded as representing
the best form of popular democratic involvement, the practice was not only direct
democracy where the community was directly involved in the act of governance
in the city, but even more the local character of democracy was jealously guarded
in that not even a comprehensive democratic large structure for Greece (consisting
of the existing city states) was acceptable.

It was only when subsequently the great roman empire developed that the
temptations of "bigger and better” control undermined the notion of keeping
government small became too strong. Even in democracy then the growing
elaborate system of representative democracy developed and provided for more
extensive control of bigger and bigger entities. During the Renaissance in Italy
though and even later when national states in Europe developed the system of
representative democracy was adapted in an effort to utilize on a wider scale
exactly those ancient principles of government by the people as directly as
possible.

In order to preserve these basic notions of democracy however we need always
to build into our larger systems specific features that will ensure that the nature
of democratic rule not be violated. S0 we try to retain the fundamentals of
democratic belief like:

Respect for the individual personality
Individual freedom

Equality

Justice and the rule of law
Constitutionalism

Systems for the control of state power, etc.

We cherish these things in an effort to retain_within our "bigger and better”
systems those notions of government that had & origins in the democracy of the
city states.
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PROVINCIAL AND LOCAL GOVERNMENT

And that is why local and provincial government within democratic thinking
become important : It is part of the spreading of power and the differentiation of
functions (both original and concurrent) that helps us retain the true spirit and
practice of democracy. It is a built in mechanism to control power. For the

(from the point of view of principle), both Provincial and Local government but the
message is clear - getting Structures, actions and control Systems of government
more transparent and directly related to people.

The point we arrive at is that here at the level of the province or the local
community true selfgqvernment can be realised and need some constitutionally
designed autonomy that is to be respected if the democratic ideals is to be
incorporated in the different tiers of government. This has very distinct
consequences for the nature of government at these levels.

el We believe that at the level of local government the principle of
affected interests should be adhered to in the establishment of
Structures and institutions.

In our situation we suggest a differentiation bé twee@ an
communities which should be a guIding principle of d&timitation and
representation. The pattern of local government will be determined
Dy the overriding interests of the community and the underlying idea
IS maximum efficiency in attending to the needs of the comm unities.

2.2 We also believe that it is at this levels of democratic government
where the tensions of 3 pluralistic society can best be absorbed in
adapted democratic structures, which can serve the important
Purpose of strengthening the overarching central authority at national
level.

It is the system of provincial autonomy that keeps a region like
Quebeck into the state of Canada, a fact of considerable significance
if one thinks of the crucial role which that province plays in national
household of Canada.

4
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Switzerland, deeply divided on issues like language, culture and
religion has found over centuries on the level of their cantons
accommodation of their differences to become perhaps the richest
and most peaceful country in the world. And everybody that studies
the intensity of the conflicting diversity of that historic country, will
agree that the ensueing sense of national unity that prevails today is
a miracle,

For Africa these possibilities of accommodating divisions for the sake
of national unity is of particular importance. The thrust for
domination and commercial exploitation in the Colonial era had no
regard for the existing internal realities of communities, cuitures and
languages. The states we inherited in this way comprise of very
divergent structures of authority and cultural value systems. When
the colonial powers left, we in Africa did not regroup in any way or
reconsidered the boundaries of state that have been superimposed
on us.

Now we have to accommodate diversity for the sake of peace, internal tolerance
and progress within the existing state.

In South Africa we have through our traumatic history the legacy of a divided
pluralist society. We in the Freedom Front have accepted the need to work

towards national reconciliation and the strengthening of South Africa as a whole.

However we do not think that this process ¢an be forced by the application of the
foreign ideas of liberal democracy on our society. We need to look at a model of
transition which will allow for the reality of the divided pluralist society that we
live in. This perhaps is the foremost task we in the Freedom Front has taken upon
us. We will come up with specific suggestions. But at this stage we want to point
out that this crucial aspect of the process of constitutional transition can best be
negotiated at the provincial and local levels. At this stage we want to indicate
areas of direct relevance to this strategy of ensuring national unity:

2.2.1 Therecognition of legitimate traditional leaders at provincial and local
levels as representing the people from whom they have obtained a
mandate.

2.2.2 The realization of acceptable forms of selfdetermination for those
Afrikaners who have mandated us in the Freedom Front to achieve
this ideal in accordance with the agreement between us and the ANC
on the 23rd April 1994.

2.2.3 The Freedom Front accepts the establishment of democratic
structures of government at National, Provincial and Local levels.
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2.2.4 We submit that Local and Provincial governments are fully fledged
manifestations of democracy and constitutional regulation should rule
out undue interference by Central government. The autonomy of
both should be guarded and balanced.

2.2.5 Both Provincial and Local government must include community
related structures that will address the needs for a pluralistic society.
This must be done in order to accommodate cultural/ethnic realities
in a way that peace shall prevail and national Unityzénhanced.

For what is at stake is the conscious and willing participation of all communities
in the political system in such a way that they will experience the reality of
democratic government : i.e. government by the people for the people. They must
be respected for what they are and constitutionally coopted for the building of a
strong united South Africa that transcends the divisions and the trauma of the
past and move on to a common future.
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Dear Mr Ebrahim

ANC SUBMISSIONS TO THEME COMMITTEES

We forward herewith preliminary submissions of the ANC to the Theme Committees,
in respect of Block One of the adopted CA work programme. We wish to advise that,

as these are preliminary submissions, the ANC will be forwarding further submissions
in due course.

. We trust you find same in order.

Yours Sincerely

=

—

C. Carolus
DEPUTY SECRETARY GENERAL

The People Shall Govern !
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THEME COMMITTEE 3

AFRICAN NATIONAL CONGRESS

PRELIMINARY SUBMISSION ON NATURE OF PROVINCIAL SYSTEM
AND LOCAL GOVERNMENT

1. INTRODUCTION

This document presents a preliminary outline of the ANC's perspective on the nature of the
provincial system and local government which the new constitution should embrace and reflect.
It is our understanding that Block 1 of Theme Committee 3 requires that parties present their view
and understanding of the nature of the provincial system and local government. This in turn
entails an elaboration of general perspectives and principles which will serve as a foundation of
the provincial and local government system.

South Affica's peculiar on historical context requires that we take into account a number of
specific factors which impact and determine the nature of the provincial and local government
system, and we identify central elements of that system which will be the subject of further
submissions.

We must assert at the outset that the ANC is unequivocally committed to the creation of a non-
racial, non-sexist democracy which systematically eradicates the devastation of apartheid and
reduces the social inequalities that it bred. We are committed to a society in which national unity,
reconstruction and development prevails.

2. GENERAL PERSPECTIVE

The ANC's conception of a provincial system for South Africa is based on the following criteria
and principles: ‘

a) DEMOCRACY which will ensure elected structures of government at all
levels; regular elections at least every 5 years; in a common
voters roll based on universal suffrage.

b) ACCESSIBILITY ensuring that people are directly involved in shaping their
destinies at every level of government and that government
is open and transparent and responsive to people.

C) ACCOUNTABILITY there must be accountability within government, between
different levels of government, and of government to the
public.

d) FUNCTIONALITY requiring that the system is suited to South Africa's needs
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and reality.

e) EFFECTIVE & EFFICIENT a system that works well and is productive and
delivers on people's needs.

f) PARTICIPATORY ORGANS government should interact with and respond to the
needs and views of civil society organs

g) NATIONAL UNITY must be sustained and enhanced while, at the same
time, providing for the division of power between
the different levels of government and facilitate nation-

building.

h) UNIFORMITY is a vital national objective to pursue in the context of
massive disparities and inequalities that prevail in South
Africa.

i) NATIONAL RECONSTRUCTION & DEVELOPMENT must be facilitated by the
system of provincial government.

i CONSTITUTIONAL PRINCIPLES: CONSTRAINTS & POSSIBILITIES

The constitutional principles in schedule 4 of the interim constitution are mandatory prescriptions
on the constitution-making process: - in particular principles XVI to XXIII.

4. ADDITIONAL FACTORS IMPACTING ON PROVINCIAL SYSTEM

The way in which government is structured and the specific objectives it sets for itself inevitably
depends on the history of the country and the specific context in which government finds itself.

In the case of South Affica a number of additional factors need to be borne in mind in considering
the future shape of a provincial and local government system:

i) the terrible legacy of apartheid: massive inequalities between communities and regions
between urban and rural areas; between the racial groups and sexes.

i) the undeniable need for redistribution, redirection, reprioritization and reallocation of
resources in the quest for equality among all

iii) deracialisation of our country
1v) the need to discourage political mobilisation on the basis of race, ethnicity or language and

especially to prevent state power at any level from being used for purposes of ethnic
domination and intolerance.
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In addition the actual lessons, positive and negative, emerging from the implementation of the
interim constitution should be taken into account in formulating the new constitution. The
experience of establishing and operationalising the present system will be singularly instructive
in this regard.

It could be submitted at this stage that our institutional arrangements should be as flexible as
possible so as to enable them to grow and adapt themselves in the light of actual experience. The
development of our systems should be need-driven rather than ideologically-driven.

5. ELEMENTS OF A PROVINCIAL SYSTEM

The following are some of the main elements which this Theme Committee must address in the
course of its work:

a) Boundaries and number of provinces

b) Government structures

c) Powers and functions of levels of government
d) Inter-governmental co-ordination

e) Affordability/cost of system

f) Financial equalisation

g) Taxation powers of each level

g) Residual Powers

6. LOCAL GOVERNMENT

Our approach to local government must be understood in the context of the principles and values
underlying provincial government.

Local government must be entitled to regulate its own affairs within the context of National
Policy. It must have executive powers so as to allow it to function effectively. However, by-laws
should be consistent with an applicable Act of Parliament or Provincial Law and the Constitution.

This is the level of government charged with the actual implementation of the RDP to ensure the
transformation of society. Hence, the task of local government is to ensure that all residents have
equal access, free of any form of discrimination to basic services. Local government shall
contribute actively towards the redistribution of resources on the basis of race, class and gender.

Local Government shall be structured according to the democratic principles of accountability,
inclusivity, non-racialism, non-sexism, maximum participation, and full representivity.

In order to achieve these goals and plan properly, local government should have guaranteed,
transparent, and predictable and equitable sources of revenue.

The delegated functions and duties provided to any local authority should be developmental as




well as simply allowing for service provision.

There shall be regular local government elections in both rural and urban areas. The tenure
of office of local government councillors shall not be less than 3 years and not more than 5 years.

Local government in both urban and rural areas shall promote the establishment of structures of
civil society who would in turn actively participate in the affairs of local government.

In metropolitan areas, there shall be elected metropolitan governments. Local government
structures shall be established wall to wall throughout the country. In non-metropolitan areas,
local government shall be structured on a two-tier basis consisting of integrated and elected
districts and local councils.

Local government shall play an active role in capacity building and shall ensure education and
dissemination of information on the RDP.
7. CONCLUSION

This preliminary submission contains the general values and principles which underline the nature
of the Provincial and Local Government system.

A more detailed spelling out of the elements of the system will be provided in the blocks of
discussion that are to follow.
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Dear Mr Ebrahim
Democratic Party: Initial Submission on the New Constitution - January 1995

i. In response to the Constitutional Assemblys’ invitation to the public to make initial
submissions on the new Constitution, the Democratic Party has pleasure in submitting
the following:-

2. The Democratic Party believes that a Constitution that is liberal, democratic and
federal is best suited to meet the needs of our people and reflect the realities of our
country.

e f Many of the features associated with this form of Constitution are itemised in the
Constitution Principles which are binding on the Constitutional Assembly. Others,

to a greater or lesser extent, are given effect to in the present interim Constitution.
4. The Democratic Party submits that

(1) the Constitution Principles and
(ii) the present interim Constitution, shorn of its transitional and interim features,

provide a useful starting point for the Constitutional Assembly when it considers and
drafts the new Constitutional Text.

- 8 Against this background the Democratic Party believes that the following priorities
should be born in mind when drafting the new Constitutional Text.

5.1 The new Constitution must bring government closer to the people - and the
people closer to government. Wherever possible people must be empowered
to make decisions on matters directly affecting their lives and their
communities.




This can be done by strengthening the Provincial System - allocating
more original powers to the Provincial Governments and ensuring their
financial and fiscal viability. In addition there must be effective
people-driven Local Governments in both the urban and rural areas
through which communities can exercise a considerable degree of local
autonomy.

The new Constitution must maximise openness and accountability at all levels
of government.

This can be done by introducing strong checks on the executive
government and on the decisions of bureaucrats, and by introducing
direct constituency accountability for elected public representatives.
The public must have the right of access to information relating to
executive and administrative decisions.

The Bill of Rights in the new Constitution must guarantee to all the people of
our country fundamental human rights, civil liberties and equality before the

law.

The Bill of Rights must be written in a language that can be
understood by and be meaningful to the individual citizens of our

country.

If the new Constitution with its Bill of Rights is to provide the legal
framework within which our society will function and governance can take

place, it is essential that there should be a strong and independent judiciary.

The courts as well as the legal system should be readily accessible to
the ordinary citizens of our country.

The new Constitution should reject totally all forms of racial discrimination.
It must also provide for the cultural, religious and language diversity that is
part of our country’s rich heritage.

Each South African, whether acting as in an individual or acting
together with others with whom he or she shares a common heritage,
must feel comfortable and secure under the new Constitution.

The new Constitution must encourage our people to say "In spite of
our diversity, we are all South Africans. Because the Constitution
respects our rights, we respect the Constitution.*

5.6  Representativity and accountability makes it necessary for South Africa to
have a range of legislative, executive and judicial structures. However, a
developing country like ours must take the cost factor into account.




Accordingly, the government structures under the new Constitution
should be as small and as cost effective as possible.

6. The Democratic Party will make further detailed sumissions on specific aspects of the
new Constitutional text as the work schedule for the various Theme Committee
"Blocks" unfolds.

Yours sincerely

Colin Eglin MP
Democratic Party




. — “Democracy means freedom to choose”
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THEME COMMITTEE No. 3
ON RELATIONS BETWEEN LEVELS OF GOVERNMENT

FIRST REPORT ON

NATURE OF THE PROVINCIAL SYSTEM AND
LOCAL GOVERNMENT"

.l'YPE OF POWERS TO BE ALLOCATED

L. All powers of a state are to be allocated between the national and the provincial level of
government.
2. The most important powers of the state, the so-called residual powers?, often do not

necessarily translate into governmental line functions or powers of government.
3. Residual powers should be left with the provinces.

PRINCIPLE OF SUBSIDIARITY:
3. The Provinces shall be the primary governments of the people and shall be entitled to those
powers and functions which can be properly and adequately exercised at provincial level®.

1. The IFP makes this submission under protest, for the Constitutional Committee
should withhold consideration of the matters covered in this report and further development of
. the work program so as to allow international mediation to take place.

2. Technically, residual powers all those powers which are not listed in the provisions of
a constitution which distribute powers between different level of government. A Parliament
has power to enact legislation about over more than 300 functional areas, which include
matters such as corporate, family, criminal, inheritance, contract, and administrative law.

3. First Rule of Subsidiarity: The higher level of government shall not do what the
lower level government is capable of doing: this principle requires that powers be allocated
to the lowest level of government capable of exercise them, even if such allocation it is
not the most efficient solution, as long as it is a "practical” one. Second Rule of
Subsidiarity: No government shall do what the family or civil society is capable of doing

1
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Only those powers which cannot be adequately or properly exercised at provincial level
should be devolved upward to the central level.

ALLOCATION OF POWERS
& Only the powers of the central government shall be specifically listed in the constitution,

and all the powers not allocated to the central government shall be powers of the Provinces
o Provinces shall have full judicial powers in all matters of their competence, in addition to
fully autonomous legislative and administrative powers.

RELATION BETWEEN POWERS
i There shall be separation of powers between national and provincial level of government’.

b2 National government shall have no overrides.
3 Provinces shall have exclusive powers.
< Both the national and the provincial levels of government shall enjoy exclusive powers.

The relations between the two levels of government shall be regulated by checks and
balances, intended as a predetermined set of mutual interference among the powers of each
level of government.

These interferences are based on the extension by relevancy or implication of the exclusive
power of the national level of government into the areas of competence of the Provinces,
as in theory is the case in the U.S. (i.e. interstate commerce).

In specific areas of provincial competence, the techniques of national framework
legislation regulating exclusive provincial powers could also be used.

Framework legislation shall not enable the national government to act in lieu of the
provincial one, but should merely direct the action of the provincial government, leaving
sufficient space for implementing action on the side of the provincial legislature.

FISCAL AUTONOMY
& The IFP believes that provinces shall have original and residual taxing and revenue raising
powers on the basis of a parallel system of taxation.

FISCAL EQUALIZATION
1. There shall be constitutionally mandated equalization.
v 1) The constitution may also provide for a predetermined share of nationally collected

4. The following are generally recognized alternatives to structure the relation of powers:
(a) mutually excluding national and provincial exclusive powers with an open set of national
interferences on provincial powers; or (b) national framework legislation with either provincial
(bi) concurrent powers or (bii) exclusive powers; or (c) national overrides with either
provincial (ci) concurrent powers or (cii) exclusive powers, or (d) national general principles
of legislation with either provincial (di) concurrent powers or (dii) exclusive powers.

2




revenues to be transferred to provinces, for equalization purposes. This function should
be guided by an independent Fiscal and Financial Commission.

ENTRENCHMENT OF PROVINCIAL AUTONOMY

J 8 Provincial autonomy shall be indestructible, and no national legislative or executive action
shall be valid if it encroaches on provincial autonomy.

2. The Constitutional Court should judge any conflict between provinces and national levels
of government.

3 In addition, provinces should have the opportunity of influencing by means of their own
judicial system how the national constitutional court interprets the constitutional provisions
which define their autonomy.

CONSTITUTIONAL COURT IN PROTECTING PROVINCIAL AUTONOMY
1 Each provincial legislature should elect judges from its own provincial court system to
sit on the Constitutional Court as additional judges when the Constitutional Court
adjudicates a conflict between the central government and that particular province.
. . When assessing the compatibility of national legislation with provincial constitutions, the
Constitutional Court should be bound by the interpretation of the provincial constitution
adopted by the court of final instance in the provincial court system.

LOCAL GOVERNMENT

|1 The national constitution should entrench the notion that local government should be
entirely regulated by means of provincial constitutions and legislation.
This is necessary to allow a system of local government which reflects local administrative
needs as well as the plural nature of South African society.
In fact, the local government system will need to reflect a variety of realities ranging from
traditional communities to metropolitan areas. This calls for fluidity and suggest the non-
advisability of entrenching in the national constitution any given type of local government
system.

PROVINCIAL CONSTITUTIONS
1. Provinces shall be entitled to adopt their own constitutions in autonomy without the
. preemptive control of any organ of the national government, provided that such
constitution shall not exceed the area of autonomy recognized to the provinces and that
such limitation be fully reviewable by the constitutional court.
Provincial constitutions shall determine any matter related to the organization and
operation of the legislative, executive, judicial and administrative branches of the
provincial governments.

ASYMMETRY
1. The national constitution shall provide for the maximum degree of provincial autonomy.

Each Province shall be free to opt to exercise lesser powers than the full autonomy to

3




which such Province is entitled, if such Province is not ready, willing or able to exercise
any of the legislative or administrative powers concerned.

The issue of federalism cannot be settled by virtue of majoritarian rule, no matter how
large the majority concerned is. Even if the rest, of South Africa wishes to organize itself
as a unitary state, regions such as KwaZulu-Natal which have expressed federal as-
pirations should be entitled to receive the autonomy they demand and to coexist with the
rest of South Africa on the basis of a federal relation.

PROVINCIAL AUTONOMY AND ECONOMIC UNITY

1.

The segmentation of government along provincial divides does not imply nor require the
segmentation of the economic continuum.

The establishment of a federal system modelled after the U.S.A. or Germany has no
negative effect on the preservation of national economic unity.

The Senate should not have less legislative authority than that given to the National
Assembly.

The Senate should represent the Provinces and its members should derive directly from
the provinces through indirect elections by the provincial legislatures in consultation with
the provincial cabinets.

Each province shall be equally represented in the Senate.

The Senate should have the specific power to monitor executive functions such as defense
and foreign affairs in which Provinces have no competence.
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Mr Hassen Ebrahim
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CAPE TOWN

Dear Mr Ebrahim

Enclosed please find the National Party provosals regarding
subject matters pertaining to Theme Committee 3, and included in
the wWork Schedule, Block 1.

Kind regards

o —

Abr2 Hanekom
Secretary
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THEME _COMMITTEE 3

NATIONAL PARTY PROPOSALS ON : THE NATURE OF THE PROVINCIAL SYSTEM

AND LOCAL GOVERNMENT

The following submissions should be seen as a brcad framework,

setting out principles and not detail.

: (8 The following points of departure apply:

In order to serve the citizens and in order to prevent a

concentration of powers:

(a) There shall be a vertical separation of powers in a .
balanced way, between national, provincial and local

levels.

(b) The exercise of state power shall be controllable and

within set limits.

(c) There shall be representative governuent at all levels

viz. national, provincial and local. This principle

Preftoria Private Bog X402 Pretoria 0001 Privoatsak X402 Pretoria 0001

Tel (012) 348 3100 Fax/Faks (012) 348 5645

Cape Town/Kaepstad P O Bax 1698 Cope Town 8000 Posbus 1698 Koapsiad 8000
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(d)

(e)

(f)

(9)

(h)

(1)

implies proportional representation in all legislative

and executive structures at all such levels.

The vertical separation of power shall be founded on
autonomous and original powers for each level of
government, and each level’s position vis-a-vis the

other must be constitutionally balanced.

At the National level, the Senate shall represent the
provinces and its members shall be directly elected
and empowered to act authoritatively on behalf of the

provinces, jointly and severally.

The nine existing provinces must be retained.

Each province must be constitutionally equipped to
provide for the special needs and capacities of its

inhabitants.

Levels of decision-making will be determined with
regard to the quality and effectiveness of the
rendering of services in accordance with the principle

of subsidiarity.

The powers and functions of government at provincial
level shall include exclusive and concurrent powers as

well as the power to perform functions for other



(3)

levels of government on an agency or delegation basis.

The allocation of powers to provincial and local level

should be conducive to:

financial viability at each of those levels

- effective public administration
= national unity
- legitimate provincial autonomy

and should acknowledge cultural diversity

(k)

(1)

(m)

The national government shall not exercise its powers
(exclusive or concurrent) so as to encroach upon the
geographical, functional or institutional integrity of

the provinces.

The fiscal powers and functions of the national and
provincial governments shall be defined in the

Constitution.

A framework for local government powers, functions and
structures shall be set out in the Constitution and
shall furthermore make provision for appropriate
fiscal powers and functions for different categories

of local government.



(n) Each level of government shall have a constitutional

right to an equitable share of revenue collected

nationally.

In addition to the above points of departure, the following

three aspects also have relevance for the nature of the

system:

(a) An electoral system based on proportional
representation, which may possibly include elements of

geographical representation, shall apply.

(b) The viability of corporate self-determination, as a
method for furthering the rights of self-determination
of 1linguistic, cultural and religious minorities,

shall be explored.

(c) A provincial legislature shal be entitled to pass a
constitution for its province within the parameters
set by the Constitutional Principles and the new

Constitution.

For a variety of reasons it could be expected that
provinces will develop own and typical "characters". Such
development should be encouraged, but then subject to
loyalty to the single sovereign state, which loyalty shall

be premised on the enhancement of national reconciliation.



In that sense provincial loyalty should be encouraged as
it could and should serve as a springboard for the

enhancement of loyalty to the one, sovereign state.
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Parliament

PAN AFRICANIST CONGRESS OF AZANIA
Phone: 403-3524/5

Fax. 461-9596
SUMMARY OF SUBMISSION TO CONSTITUTIONAL ASSEMBLY

THEME COMMITTEE 3

The PAC has always maintained that the interpretation and understanding of the

Constitutional Principles must precede any debate on the final Constitution.

The ideal situation would be to return to the 1909, 1961 and 1983 Constitutions
which all provided for a full unitary state now that we have democratically elected

representatives.

The proponents of a federal state had in the past used the unitary state as a very
powerful and undiluted tool to oppress the majority of our country. It is ironic now
that the same parties want to take the power away from the people by diluting it into
a federal system on the basis of divide and rule. These parties are fully aware of the
advantages that a unitary system will have for empowering the majority of our

people.

What South Africa (Azania) needs is a strong Central Government to provide the
necessary programmes to correct the imbalances of the past and to fully empower

the people both politically and economically.

When considering the various Constitunial Principles the PAC has produced the

following summarised proposals:

Constitutional Principle No 1
Refers to a Sovereign State. With such a State there can be devolution of power to

the various levels of government. We can have Provincial and Local Government



without having independant states. We can never balkanise our country again.

Constitutional Principle 4
States that Constitution is the Supreme law and will bind both National and

Provincial Government.

Constitutional Principle 16
States that Government shall be structured at National, Provincial and Local levels.

This principle rules out a pure federal state. It refers to Provincial and not federal.

Constitutional Principle 18

The powers and functions of National and Provincial Government shall be as
defined in the Constitutional Principle 18 (2). The powers of the Provincial
Legislature shall not be less than as stated in the Interim Constitution. Therefore,
the existing concurrent powers cannot be removed but only more can be added.
Currently the Interim Constitution gives no exclusive powers for Provinces and the
PAC support this.

Constitutional Principle 19

The powers and functions of both National and Provincial Government shall
include concurrent and exclusive powers. Constitutional Principle 19 should be
read subject to Constitunial Principle 21. To maintain a strong central government,

as little as possible exclusive powers must be granted to provinces.

Constitutional Principle 21

This principle can provide for either a unitary or a federal state and is halfway
between the two (hybrid).
To achieve effectiveness Constitutional Principle 21(1) can be used in both

instances for National and Provincial Government.

Constitutional Principle 21(2) Gives the National Government the power to




intervene in protection of National interest regardless of exclusive powers that

might be given to Provincial Government.

Although Constitutional Principle 19 gives concurrent and exclusive powers to

-National and Provincial Governmwnt, (21 (ii) states that national Government can

overrule exclusive powers of provinces.

21 (iii)  Foreign Affairs remains exclusively for National Government

21 (iv)  As far as uniformity is required National Government power is exclusive

21(v) National Economic Policy, Inter ... Provincial Common markets is
exclusive to National Government.

21 (vi)  Provincial Planning .... can be either exclusive or concurrent

21 (vii) Mutual cooperation must be concurrent only

21 (viii) Where there is disagreement on exclusive or concurrent, National

Government will prevail.
22. National Government shall not encroach upon the geographical and
" functional integrity of Provinces. In practice it means nothing because it is the

same as Constitutional Principle 16.

23. Refers to any disputes on concurrent powers between National and provincial

Government and the national get prededence




