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(Constitutional Committee Sub-committee - 31 January 1996)

CONSTITUTIONAL ASSEMBLY

MEETING OF THE CONSTITUTIONAL COMMITTEE SUB-COMMITTEE

Please note that a meeting of the above committee will be held as indicated below:

DATE: Wednesday, 31 January 1996
TIME: 11h30
VENUE: E249
DRAFT AGENDA
j Opening
2. Chapter 3: Parliament - National Assembly
2.1  Section 41: Composition and Election: See page 16 of the Refined
Working Draft (Third Edition)
2.2 Section 45(3): Seat of National Assembly: See Page 17 of the
Refined Working Draft (Third Edition)
2.3 Section 50(2): Internal Autonomy: See Page 18 of the Refined
Working Draft)
i. Minority Party Participation in the Committee System
ii. Initiation of Legislation by Select Committees
2.4 Section 54: Referral of Bills to Constitutional Court: See Pages 18 -

19 of the Refined Working Draft (Third Edition)

3. Chapter 2: Bill of Rights: See Pages 4 - 15 of the Refined Working Draft

(Third Edition)
4, AOB
5. Closure

N.B. Please bring your copy of the following documents to the meeting:

The Refined Working Draft (Third Edition), and
“Additional Documentation,” pack circulated for the Constitutional
Committee Subcommittee meeting on Monday 22 January 1996.

H EBRAHIM
EXECUTIVE DIRECTOR
CONSTITUTIONAL ASSEMBLY

Enquiries: Ms M M Sparg, Tel 245-031, Page 418 4616 code 6970
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CONSTITUTIONAL ASSEMBLY

DRAFT REPORT

CONSTITUTIONAL COMMITTEE SUB-COMMITTEE MEETING

MONDAY 29 JANUARY 1996

OPENING
1.1  Mr Ramaphosa opened the meeting at 14h40 .
1.2 It was noted that a number of bi-lateral meetings on the National
Assembly had taken place in the morning.
1.3 The following documentation was tabled:
Documentation of 29 January 1996
Submissions received as at 29 January 1996:
Volume Ill, parts 1 and 2
Volume 1V, parts 1 and 2
1.4 Discussion was based on the Third Edition of the Working Draft.

DISCUSSION: NATIONAL ASSEMBLY

2.1

2:1+:1

2.2

2.2.]

2.2l

2.2.3

Section 40: Legislative authority of Republic

It was agreed that this be revisited after competencies were finalised
and a decision on the Senate/Council of Provinces is taken.

Section 41: Composition and election of National Assembly

It was agreed the National Assembly should consist of not less than
300 and not more than 400 members, with the exact number to be
determined by national legislation. The Technical Refinement Team,
would consider a new formulation for the clause.

It was noted that the DP said they would continue to pursue their
position of 300 members, when this was dealt with in legislation.

It was agreed the phrase stating the electoral system "...is based on
a common voters roll and [results], in general, [in] proportional
representation” be redrafted by the Panel to accomodate discussion
in the meeting. It was further agreed the formulation be prepared for
further multi-lateral discussions on 30 January 1996. It was agreed
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that this issue be deferred for decision of the Sub-committee on
Wednesday 31 January 1996.

2.2.4 The Independent Panel of Experts, said that there was a difference
between “results in" proportional representation and "based on"
proportional representation. They said the last mentioned may not
necessarily resu/t in proportional representation. They suggested that
the words of the formulation in the Third Edition of the Working Draft
placed too much emphasis on the result of the elections, instead of
on the electoral system itself. The Panel suggested alternate wording
along the lines of ".. and designed to achieve, in general, proportional
representation. "

The DP noted that they had initially suggested the wording "results
/in" in the Theme Committee, but that they now also agreed on
"designed to achieve”. It was noted that the DP cautioned that too
much flexibility could allow the system to be manipulated, and they
suggested that it may be easier to have agreement on the electoral
system before trying to finalise this provision.

It was noted the ANC had reservations that the redraft should not
merely be an attempt to replace the term "resu/ts in" with a synonym,
and that the Constitutional Principle states that the system of

proportional representation be incorporated. They said that
syntactically the words "in general proportional representation” must
qualify the electoral "system”.

Section 42: Membership

This was agreed to, and it was noted that Section 43 fell away as it
was now incorporated in Section 42. The sidebar notes would also be
deleted.

Section 45: Sittings and recess periods

Regarding the seat of the National Assembly, it was agreed to defer
this for further multi-lateral discussions and for political decision of the
Sub-committee on Wednesday 31 January 1996.

The FF said that due to the forthcominng Local Government elections
scheduled in the Cape Town area, this may not be a good time to

decide on the seat of parliament.

The NP said that they had not decided where the seat should be, nor
had they decided whether the issue be constitutionalised or not.

The ANC said that the seat need not be constitutionalised and
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become a matter which may hamper the finalisation of the
Constitution. They suggested this may be dealt with in legislation,
although they had not yet decided finally that the seat not be in the
Constitution. They said this was not an issue which concerned what
Parliament did nor did it enhance the ethos of Parliament. They said
the distance or nearness of Parliament to a place did not appear to

- have any relation to whether a country was more democratic or more

2.4.5

2.4.6

2.4.7

2.4.8

2.5

2.5:1

2.5.2

2.5.3

undemocratic. They also said that it was not a normative
constitutional issue and cited the example of Germany where the seat
of the national legislature was dealt with only in legislation.

It was noted that the DP had proposed Cape Town as the seat of the
National Assembly. The DP said they preferred the seat be
constitutionalised as it would provide stability in this regard over the
next few years.

The ACDP said that they supported the ANC, that the seat should not
be constitutionalised, and that section 45(3) should be deleted.

It was noted that the question of the seat of the National Assembly
may be related to the issue of the seats of the Constitutional Court
and of the Appellate Division. It was noted, for example, that the
seats of the Constitutional Court and the Appellate Division were
determined in the Interim Constitution but not in the Working Draft of
the New Constitution.

The Independent Panel of Experts suggested that a possible resolution
could be found if parties also looked at a mechanism which would
serve against manipulation of the seat of Parliament. A suggestion
was made that any amendment on the seat of the National Assembly
could be made subject to a special two thirds majority decision.

Section 46: Elections and Duration of National Assembly
It was agreed that Subsection 46(1) would be amended to read:

"The National Assembly is elected for a term of five years
unless it is dissolved prior to this date in terms of the
constitution."

It was agreed that Subsection (2) would consequently fall away.

It was agreed the broad suggestions made in the bar-note to Section
45(4) be executed, namely that "A clause dealing the National
Assembly in the case where election results cannot be declared, or a
court invalidates an election, needs to be inserted." It was noted that
the Technical Refinement team would present a formulation on this



(Constitutional Committee Subcommittee - 29 January 1996)

matter early in February.
Section 50: Internal Autonomy

It was agreed that the Technical Refinement Team draft new draft
formulations on the following issues:

a. Minority participation in the committee system, based on
Constitutional Principle XIV which reads that "Provision
shall be made for participation of minority political
parties in the legislative process in a manner consistent
with democracy."

Select Committees to initiate legislation "in/after
consultation with the relevant ministry.

It was agreed the formulation be drafted for discussions in multi-
laterals on 30 January 1996 and for decision at the Sub-committee
on 31 January 1996.

The NP suggested further that the Committees may legislate without
consulting the Minister.

In respect of minority participation in the committee system, the ANC
expressed reservation as to whether matters relating to minority
chairpersonship of select committees were consistent with the
ordinary legal interpretation of Constitutional Principle XIV. They
noted that they would await the draft formulations before making
further comment.

In response to the NP’s further suggestion and in respect of Select
Committees initiating legislation "in/after consultation with the
relevant ministry"”, the ANC indicated that the idea with introduction
of consultation was to create a spirit of co-operation between the
legislative and executive. They requested this be kept in mind when
the formulations were drafted. They also said that in terms of the
rules of Parliament the possibility of a Private Member’s Bill still
remained.

The DP said that the phraseology regarding the manner of
consultation may have been left too imprecise. They noted their
concern that "in consultation” means "in agreement” which would
create an undue restriction. They said they were concerned if this
phraseology was used it may cause problems with the separation of
powers and was reminiscent of South Africa’s past experiences.

They further said that there was clearly a difference between the
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2.7

2.7.]

2.8

2.8.1

2.9

2.9.1

2.9.2

2.9.3

2.9.4

Standing Committees and the National Executive, but that at the
moment private members could initiate Bills, whereas Standing
Committees could not do so. They said that in the last mentioned
case the possibility remained for that interaction to take place with
the National Executive, but said that this interaction should largely
rely on political processes.

Section 52: Bills

It was agreed this be finalised only when the matter of the Houses of .
Parliament was settled.

Section 53: Constitutional Amendments

It was agreed that this also be finalised only when the matter of
Houses of Parliament was settled. It was noted that Constitutional
Principle XV applied.

Section 54: Assent to Bills

It was agreed that parties would consider the memorandum Abstract
Review presented by the Independent Panel of Experts as well as a
memorandum from the Constitutional Court which had previously
been tabled at the Constitutional Committee. It was agreed that
further discussion on this be deferred for multi-lateral meetings on 30
January, and that decision be deferred for the Sub-committee on
Wednesday 31 January 1996.

The DP reminded the meeting that a number of alternative
formulations had been presented in Theme Committee 5. They said
they were in favour of abstract review, to take place after a Bill was
passed, but before it was promulgated.

The NP agreed with the DP. They added that they believed one third
of Parliament should be able to refer a Bill to the Constitutional Court,
and that the Court could then decide whether it was a frivolous
referral or not.

The ANC cautioned that this was not merely a question whether
Parliament should be given abstract review. They stated that the NP
was proposing that a minority of one third could override a majority,
and said that this raised the question of the interests of other sectors
if some sectors are given privileges in parliament. They said that they
required more information from the Independent Panel of Experts;
particularly, item 4 of the memorandum which suggests leaving the
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decision to the Constitutional Court whether implementation be
delayed. They said this raised certain assumptions about the work of
the Constitutional Court and the empowerment of the Constitutional
Court which required further scrutiny. They noted that the
Constitutional Court was intended to decide on constitututionality and
not substance.

The Panel responded to the request from the ANC by saying that one
of the disadvantages of such a process was the politicisation of the
Constitutional Court. They said that in order to prevent the process
being abused by a minority to delay matters, it could be ensured that
this referral may not occur when debates were still going on, and that
delays in implementation be avoided.

CLOSURE

3.1

The meeting closed at 17h08.
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CONSTITUTIONAL ASSEMBLY

MEMORANDUM
TO: Members of the Constitutional Committee Subcommittee
FROM: Executive Director
DATE: 30 JANUARY 1996
RE: Memorandum from the Constitutional Court

We enclose for your consideration a memorandum from the Constitutional Court.

Paragraph 7 of the memorandum on page 11 relates to the issue of referring Bills
to the Constitutional Court, raised in section 54 of the "Refined Working Draft
(Third Edition)".

H EBRAHIM
EXECUTIVE DIRECTOR
CONSTITUTIONAL ASSEMBLY

P. O. Box 15. Cape Town. 8000
Republic Ofpouth Atfrica

Tel: (021) 245 031, 403 2252 Fax: (021) 241 168 ‘3. 461 4487, E-mail: conassem(@ iaccess.zu

You've made your mark WQ.E Now have your say _ THE NEw CONSTITUTION




Constitutional Court of South Afnca
Braamfontein, 2017

CHAMBRS OF
JUSTICE A CHASKALSON 29 August 1966

H Ebrahim FAX: 021 24 1180
Executive Director :

Constitutional Assembly

P O Box 1§

CAPE TOWN

Dear Sirr

THEME COMMITTEE S

| attach a memorandum which refiects the views of the members of the Conastitutional
Court on the most recent drat text of the chapter of the Constitution dealing with the
Judiciary and the legal system.

The members of the Court are reluctant to 9Xpress any views on issues which could
affect them personally and have where possible avoided referring to any such issues.
The question of tenure, however, has important implications which go beyond the
position of particular individuals, and for that reason, is dealt with in the memorandum
without suggesting any particular period as being the one which might be most
suitable.

Yours sincerely

Y SN

A Chaskalson
President
Constitutional Court



MEMORANDUM

T0:

The Constituticns! Committee of the Constitutional Assambly.

+ Justices of the Constitutionsl Court.

This memorandum reprasents the views of all members of the Constitutional Court. On certain

matters it was considered insppropriste for amy comment to bs made. it must thersfors not be
sssumed that, in regard to provisions in the Memorsndum on which no comment has bsen made,

the members of the Court sre necessarily in agresment with such provisions.

Ad ssction 1(1)

it is understood that the object of this sub-saction is to ensurs 3 co-ordnated, centralisad National
judiciary and to iiminate the possibiity of s Provincial judiciary opersting in tandem with a National
waiciary. H that is the cass it is suggested that the word “of* in the first line be rapiaced with the
word “in°. This makss ths meaning more unambiguous. it also accords with the formustion in the

first ne of section 2.

Ad section 1(2)
It is suggested that the word “impartis™ be inserted sfter the word “independent®. We can s8e no
raason why the impartisiity of the Courts, in their structurs and sppointmant, as wel 2 in their

functioning, should not be constitutionaksed.




Ad secticn 1(5)
khwuhnhowurd'dniwn'hmnmdtathwui'udul'.lmmm

nflCmnbhlntIngodyonthlplrthtcﬂnmlhMﬂuerhimmmﬂuﬁm

sugpest that the word “bind” bs substituted by 8 phrase such a3 “be obsarved by” or “be respected

by*.

Ad section 20)
hinuggmodth:lthomrds'nM'hhm.dldm&lwnrﬂ'fw'inmﬂirdﬁmlo

maks it clear that sppointment of Judges from the Courts mentionad is not Emited to four parsons.

Ad section 200}
Th'dwrthyufthnplmnorhndyMwhtoﬁdunﬁnﬂnWﬁhdquofﬁuSwwch
ofAppul'nbft'nthlair.hismggmodmnthaubﬂcﬁmmhdnrbywhanubymt

body o institution the number of such Judges is to be detsrmined.

Ad pection H1Xb)

If section 3{1)b) is to be retained it is strongly suggested that this jurisdiction be Emitad to “the
constitutionality of any Bil passed by Parkament or 2 provincial legisiature®. An advisory opinion
from the Constitutionsl Court should only be sought st the very last stage in the lifs of the Bil i.s.
before its signaturs by the President. This will ensure that the Constitutional Court & not
prematursly or unnecassarlly involved in a disputs whech may be pursly pofitical st that stage and
thus, howsver unintentionally, be drawn imto playing (sctually or by percaption) s political role for

which it is not suited.

11




Ad section 3()
Thuuh-mtionhhthuumgplmhunﬂluumbnaﬁsﬁmhphddhofun

Constitutional Court. It should be a sub-section of ssction 4, preferably sub-saction 3.

Ad saction 3(8Xa)
mtdummutnmrMpmmhhM&wt4.hmymntlu

uuudﬂhdrdtm:n‘maymmmmlnmh'hmdhlwumu'mm

ormshihttnt!ulutfnrtl'lhmﬁllMl'dlc)hrﬁthnwihlmnmmmﬁ

the respective courts have constitutions! jurisciction® is suggssted

Ad saction J6YD)
llnmtbcmﬂaphin.oith-hthhpumphuhmthuo:timhtﬁlﬁwu.thnm
provisions do not preciude the pranting of 8 temporary interdict or other temporary relisf by the

“other Court” pramised on the finding of inconsistency..

Ad saction &(1)

We undecstand one of the objects of this sub-ssction to be the praservation of such inharent
iuhdcttnnnﬂuwiudiviniomdﬁnwmwcmnmmﬂypmwtntmmr
such inhsrent jurisdiction, as it wara, to the Suprems Court of Appsal, the Court of Appsal and the
High Court and other Courts of simiar status. The current formuation assumas thst the Suprame
Court of Appsal, the Court of Appeal and the High Court and other Courts of simlar status will have
inhersnt jurisdiction existing st the date the new Constitution takss etfect. This may wull be 8
faulty assumption in as much as all these Courts, being new Courts and el creatures of o statuts,

may not have any inherent jurisdiction at il It is suggested that the sub-section be reformuiated




et @ =

tuuprmrrmdwlythoIntmdodubhﬂmdtoo&nhtnwwﬂuhyhﬁm

12.  Ad section B4)
Subjsct to the qualification that the composition of the Judicisl Service Commission is not altered

we would suppart the retention of section 88{4) and (5) of the Transitions! Constitution.

13, Ad Saction 5(7) and §E)
Is Immdnaﬂnquuﬂmn‘ltm'llﬂmormdlﬁlﬂt.dﬂlﬂh’lﬂflhmt
Constitutionsl Court, it is invidious for curent members of the Court to maks specific
propouhrmrd‘:ngtmnmmhmdlhlﬂmmﬂimniwﬁmuﬁr

own tenure.

2. It is approgriate however 10 analyss various possbilities In the abstract and to point at
festures which would or might advarsely atfect the indepandence of the Constitutional

Court or the proper discharpe of its functions undec the Constitution.

a2 Thers are thrse main approaches o the questioa of length of tewre
(a) appointment for 8 tenure similar to that currently sarvad by Supreme
Court Judges;
(b) appointment for a specified tarm;

() sppontment for @ specified tarm coupled with 3 maximum age-imit.

4 in terms of the Memorandum under considaration, the Appeliate Division (Suprams Court of

Appeal) is (st an sppeliste Level) 1o be given the same constitutional jurisdiction as the High

13




Court (current Provincisl and Local Divisions of the Suprame Court). A fully integrated and

vertical .mmhmmthmmmdutnmmmmmm

of the Constitutional Court) and on constitutional matters the Constitutional Court will in
sppropriste cases hear sppesls from the Supreme Court of Appesl That being the cass,
there is an u;mtﬁommitnwlﬂinmmmmm:ofun
Constitutionsl Court tenure mmﬂvﬁnmmsnmwpﬂrmmi

uMﬂutthc:nﬂmindtnnhﬁnSowadpﬂhmM

Appohtmmtfmumdfntmwivim«dxndmwmthwﬁm
ensure staggered rc&mthﬂn“&dﬂnuﬂtﬂﬁmrtmluwﬁ:

jxiges.

Appointment for 8 spocified term, mhdwiﬁnmmwwﬂ.uﬁmu
important conditions, mammmmmmmdmw«dum

same time snsure the continuity of the Court through reticemant at Gifferent times.

Itkmmwtnnﬂdummdhthmmwhmwmm
wmamw«ummmfummdm
Constitutional Court as s institution, but indeed for the Constitution itsalf. In the
wnwd.nmuumdmmnnmwﬁzm the
greater the danger to the actuel wmuqmamcmnmw

Court.




8.4

With & shert period of tenurs, many Judges of the Comstitutionsl Ceurt wil not
heve reschsd conventionsl retiring sge when such » short tem of office hes
oxpired. It is possible that they may, on lesving the Court, be sffered appointments
of some other nature from National or Provincial Governments, or from business
concerns. A short term on the Constitutionsl Court could then be ssen as 8 mere
stepping stone 10 some cther appolntment, with negstive conssquences for the
parceived independence of the Constitutionsl Cowrt es an institution. Such
subsaquent appointment could be seen s 8 “reward” for satisfactory work done
on the Constitutional Court.

A short pericd of tenure could siso result in Judges of the Constitutionsl Court
who ware appointed to the Constitutional Court from one of the Superior Courts
being obliged (by virtue of the provisions of the Judges' Remuneration end
Conditions of Employment Act 88 of 1880 (ss amendad] ) to return to the Superior
Courts from which they were appointed, upon axpiry of their term of office with
the Constitutionsl Court. It ssems undesirable for Constitutional Court Judges to

return to Courts bound by judgments of the Constitutionsl Court.

A short period of sppointment could have sncther significantly sdverss sffect on
the status snd competance of the Constitutional Court. An able young practising
lawyw might be very raiuctant to sccept appaintment for 8 short time, beating in
mind that the general ruly in Sauth Africa is that former judges do mot return to
active practice sfter leaving the Superior Courts. Even if they were permitted to
do 30, it would be quite invidious fer the young lawyer in question, sfter having

15




served hisher tarm, to sppear befors the Constitutional Court. Simiiss Invidious
ditfioutties could arise In the cess of younger scademics. A short term of office
might dissusde the sblest scademic from accepting appointment becauss of the
uncartainties stiendant on resuming the same, or sn equally advantageous,
scademic career. It would ssem thst o situstion ought 1o be svaided whers
scadaric nominess dedline o acoept appointment for such ressons.

A tanure (mufficlently long) coupled with mandstory retirement at o particuler age, even
whaers tenurs hes not besn compistad, would ensure o satisfactory rotstion of staggersd
reticement both for the edsting and futars Congthtutional Courts, provided the unsatistactory
consaquances shudad 10 in 8.3 above ere avoided.

16
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CONSTITUTIONAL ASSEMBLY

MEMORANDUM
TO: MEMBERS OF THE CC SUBCOMMITTEE
FROM: EXECUTIVE DIRECTOR
DATE: 26 JANUARY 1996
RE: MEMORANDUM ON ABSTRACT REVIEW

\We enclose for your consideration a memorandum produced by the Independent
Panel of Experts entitled "Abstract Review.”

HASSEN EBRAHIM
EXECUTIVE DIRECTOR

P.O. Box 13 Cape Town. 8000)
Repubiie O1 South Atrica

o

' NS OR] L IR DR 1 ; TG ;
Tel: 1120 225 031, 03 2252 Fax: (0121 17 273 46142870 Eemail: conassem@ iaccess.za




MEMO

TO: THE CHAIRPERSONS
CONSTITUTIONAL ASSEMBLY

FROM: THE PANEL OF CONSTITUTIONAL EXPERTS

DATE: 25 JANUARY 1996

RE: ABSTRACT REVIEW

: BACKGROUND
Section 98(2)(d) (read with section 98(9)) of the interim Constitution
provides for the adjudication of a dispute over the constitutionality of Bills.
Section 64(1) provides that a Bill duly passed by Parliament shall be
assented to by the President who is competent to sign and promulgate Bills
(S. 82(1)(a), but who may refer a Bill passed by Parliament back for further
consideration in the event of a procedural shortcoming (S. 82(1)(b)).
Section 54 of the Working Draft provides for referral of a Bill by the
President to the Constitutional Court. Whether a Bill will also be referrable
In @ way similar to that which is provided for by S. 98(2)(d) and 98(9) of the
interim Constitution, is still undecided.

2 WHAT IS ABSTRACT REVIEW?

Either of the two possible ways of referral constitutes the possibility for
abstract review of Bills. Abstract review may briefly be described as the
review by the Constitutional Court of Bills or Acts for their constitutionality,
but then in the absence of "case or controversy" i.e. the ordinary adversarial
dispute between parties in a particular legal suit. Exactly because of the lack
of a "case setting” i.e. the absence of either adversarial parties or
factual/legal disputes between litigants, the review of the Bill/Act for its
constitutionality is said to take place in the "abstract".

There are two modes of abstract review. Preventative abstract review
pertains to Bills and is practised in France, Hungary, Rumania and Portugal.
In France, for example, certain Bills must be submitted to the Constitutional
Council for a ruling on their constitutionality before being promulgated
(articles 46,61,62 of the Constitution).

The interim Constitution provides for preventative review.

Suppressive abstract review, on the other hand, pertains to Acts and applies

18




i,

in Germany, Austria and Spain. For example, in Germany abstract review of
laws pertains not only to post - constitution legislation, but also to
preconstitutional legislation and subordinate legislation e.g. regulations
issued by the executive. The procedure may be applied in the event of the
suspected incompatibility between:-

federal law and the Constitution
provincial law and the Constitution
provincial law and federal law.

ADVANTAGES AND DISADVANTAGES

In favour of abstract review it may be argued that Bills or Acts which are
constitutionally flawed or vuinerable, may be tested for their constitutionality
in an expeditious and cheap way thus saving time, money and preventing
possible negative consequences which might flow from the implementation
thereof. It may arguably also serve as a corrective measure to the avail of
a given parliamentary minority if utilized responsibly and cautiously. On the
other hand, and if misused, the procedure will obviously have the effect of
frustrating democratic government, unnecessarily delaying the
implementation of policies and of politicising the role of the judiciary. Also,
it may be argued that the constitutionality of a Bill/Act can more effectively
be judged within the context of "case and controversy" than in the abstract.

WHEN SHOULD ABSTRACT REVIEW TAKE PLACE?

If the possibility for abstract review is provided for, at what stage of the
legisiative process should it be allowed? As a general rule it should only be
allowed after (one or both House of) Parliament has voted on the Bill i.e.
after the Bill has been passed. To allow otherwise would amount to an
obvious intrusion on the legislative process and a stifling of parliamentary
debate. Two more difficult questions are (i) whether a Bill which has been
passed should be assented to and signed by the President if abstract review
Is invoked and, if so, (i) whether the Act may be implemented pending the
abstract review proceedings? If the question posed under (i) is answered in
the affirmative the process obviously entails the abstract review of Acts (viz.
suppressive review) and not of Bills. As regards (ii) it may be argued that the
procedure loses much of its effectiveness if the Act is allowed to be
implemented; for if the Act (or part of it) is found to be unconstitutional,
how will the implementation which followed be undone and how and by
whom can such reversal of implementation effectively be monitored or
enforced? On the other hand, the misuse of the process may result in
necessary and urgent implementation to be unduly delayed and frustrated.

A proper balance between these extremes could probably be struck by
leaving it to the Constitutional Court to decide in each instance whether

19



- 3.,

implementation should go ahead or not. The general rule should be that
implementation will not be delayed unless the Constitutional Court indicates
otherwise. In order for the Constitutional Court to be empowered to prevent
an Act from being implemented pending a decision on its constitutionality,
it may be necessary to make provision for such powers e.g. in S. 96(3)(c)
(The Constitutional Court has no jurisdiction other than that granted in the
Constitution - S. 96(5)).

WHO SHOULD HAVE STANDING TO ENFORCE ABSTRACT REVIEW?

The discretion to enforce abstract review in terms of S. 54(2)(c) clearly rests
with the President.

In terms of section 98(9) of the interim Constitution, abstract review may be
enforced by a prescribed percentage of members of the National Assembly,
the Senate or a provincial legislative respectively. It is suggested that
standing should be restricted to these three institutions regarding Bills dealt
with by each. However, it may further be considered to extend standing
regarding Bills before the National Assembly (or the Senate), to provincial
legislatures, when and if the Bill affects aspects such as the powers,
functions and institutions of Provinces (cf. Constitutional Principles XVI1II(4)
and (5) with regard to amendments to the Constitution.)

In Germany (cf. par. 2 supra), standing is bestowed on the Federal
Government, provincial governments or one third of Bundestag members (S.
93(1)2 of the Basic Law). In the event of abstract review the German
Constitutional Court allows constitutional bodies the opportunity to comment
on the subject or may even grant them the status of participants to the
proceedings.

In France, abstract review can be instituted by the President, the Prime
Minister, the presidents of either Chamber of Parliament or a specified
parliamentary minority.

20




CONSTITUTIONAL ASSEMBLY

MEMORANDUM
TO: Members of the Constitutional Committee Subcommittee
FROM: Executive Director
DATE: 30 January 1996
RE: Proposed Amendments to Sections 41 and 50

We forward to you for your consideration two proposed amendments to the
“Refined Working Draft (Third Edition)".

The first is a proposed amendment to section 41 from the Independent Panel of
Constitutional Experts.

The second is a proposed amendment to section 50 from the Technical Refinement
Team.

H EBRAHIM
EXECUTIVE DIRECTOR
CONSTITUTIONAL ASSEMBLY

P. O. Box 15, Cape Town. 8000
Republic Oés‘nulh Africa

Tel: 1021) 245031, 403 2252 Fax: (021) 241 160/1/2/3. 461 4487, E-mail: conassem(@ iaccess.za
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MEMORANDUM

LOUISA ZONDO
THE PANEL OF CONSTITUTIONAL EXPERTS

DISCUSSION DOCUMENT : SECTION 41 - PROPORTIONAL
REPRESENTATION

Parties seem to agree:

1.

L

Proportional representation should at least be "embraced" in general - CP
VIIIL.

Some flexibility is needed.
Therefore "in general” is fine (depending on the rest).

Differences seem to be "political”. The Panel suggests, as possible solutions,

A P

Option A:

VAL

A
"The NA consists of ... elected in terms of an electoral system of general
proportional representation that is prescribed by national legislation and
based on a common voters role".

If unacceptable, the earlier options are:
Option B:

"The NA consists of ... elected in terms of an electoral system that is
prescribed by national legislation, is based on a common voters roll and

jwm’c‘m:i\g, in general, proportional representation”.

WAV T PN

Option C

".. amounting to ..." or "designed to amount to proportional representation”
in stead of "designed to achieve".

Option D

"... elected in terms of an electoral system that is prescribed by national
s s e, %
Ieglslatlon,@based onja common voters roll and, in general, ‘embraces
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A ) . -

V" proportional representation”
Option E is a version of D with the word "embodying" in stead of
"embracing”.

CONCLUDING REMARKS

All the above formulations effectively mean that any electoral system has to be
designed in such a way as to achieve PR in general.

A final determination of the nature of an electoral system will depend on the detail
which will have to be addressed in an electoral act.

Panel members are willing to attend the multi-lateral in an attempt to assist in
discussions

Panel
30/01/1996
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PROPOSED AMENDMENT TO SECTION 50 OF THE WORKING DRAFT
AS PER INSTRUCTION OF CC SUBCOMMITTEE
ON 29 JANUARY 1996

Insert the following subsection after subsection (1) and renumber the existing
subsection (2) to "(3)".

"(2) The rules and orders must provide for the participation of -
(a) committees of the National Assembly in the legislative process,
including the initiation and preparing by committees of draft
legislation [n co-operation with'] the responsible Cabinet

members; and

(b) minority parties in the committees."

i The term "in consultation with"”, which was suggested in the Subcommittee, means with the

concurrence of and is perhaps too strong in this instance. Itis suggested that "in co-operation
with" or "after consultation with" be used.
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CONSTITUTIONAL ASSEMBLY

MEMORANDUM
i Members of the CC Sub-Committee
From: Hassen Ebrahim
Date: 29 January 1996

RE: SUBMISSIONS

From 15 November to 24 January 1996 The CA has received 619 submissions in
response to the Working Draft. 424 of these have been processed and recorded on
our database. Table 1 has been extracted from these records to give us an
indication of the distribution of issues. As indicated on the Table, the 424
submissions cover 495 issues, which means that some submissions deal with more
than 1 issue. 195 of these are currently in the system (80 of which are with
translators, and 115 with the data capturers).

Responses to the Bill of Rights (56.6%) by far exceeds that of other chapters in the
Draft.

43 out of the 424 (10%) submissions were received from Organisations.

The Petitions received (2 679) during this period are indicated in Table 2.

P. O. Box 15. Cape Town. X000
Republic Of South Africa

Tel: (0211 245 031. 403 2252 Fax: 021, 2- 2/3. 461 4487, E-mail: conassem@ 1access.za
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TABLE 1

424 SUBMISSIONS RECEIVED (15 Nov.’95 - 24 Jan.’'96)

DISTRIBUTION OF ISSUES COVERED
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RESPONSES TO CHAPTERS IN THE DRAFT } No. % OF
CONSTITUTION TOTAL
Ch. 1 - Founding Provisions (A) 68 13.7
Ch. 2 - Bill of Rights (B) 280 56.6
Ch. 3 - Parliament (C) 10 2
Ch. 4 - Council of Provinces (D) 1 0.2
Ch. 5 - National Executive (E) 2 0.4
Ch. 6 - Courts & Admin of Justice (F) 4 0.8
Ch. 7 - State institutions supporting 3 0.6
Constitutional Democracy (G)
Ch. 8 - Provinces (H) 4 0.8
Ch. 9 - Provincial & Nat. legislative & -
executive Competencies (l)
Ch. 10 - Local Government (J) 5 1
Ch. 11 - Traditional Authorities (K) 10 2
Ch. 12 - Public Administration (L) 2 0.4
Ch. 13 - Security Services (M) 6 1.3
Ch. 14 - Finance (N) 2 0.4
Ch. 15 - General Provisions (P)
Schedules (Q) 3 0.6
General Legislative Demands (R) 75 5.2
Other 20 4
TOTAL 495 100




TABLE 2

PETITIONS
No. " SUBJECT | Amount ’
12756 Pro Death Penalty 147
12757 Pro Right to Firearms 2 246
12758 Anti Sexual Orientation Clause 111
12759 Christianity and the State 175
TOTAL: 2 679
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SUBMISSIONS

PETITIONS
29 January 1996
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PRO DEATH PENALTY
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Cear Fellow Scuth Afncan.

I am cencarred. cisillusicned and disgusted. We fcught acantheid and wen. What =ave we wen?

A governmenrt ‘hat is basking in viciery ane that nas fergenten 1s task. Geverning the Ceuntry.
cd government is reducing tre 'evel cf crime in arzer ihat

I believe that the frst step tcward g2
cucive ¢ naticn cuilcing.

orcinary ctizens , yeu ang ! anc sur chilcren =an irve in a climale can

I BELLEVE (and hcpe yeu conreur) that the frst siep leward recucing crime is IC reintrocuce the
Ceath Fenalty. Qur 2ill of Rights which ‘erms pant of sur constiutien 53ys ‘nal everycne has the
RIGHT TO UFE, but maxes nc excepticns to 'Rose wno TAKE LIFE and sncw a compiete
cisrespect for LFE. If yeu agree {indepencent surveys show that T0% of ordinary citizens in SA
acree that 'he cleath penaity sheuid be re-intrcducec) that this excegtion sneuid ke made and
WIflen inta cur constituticn, then piease do the feiiewing,

e creactive, DO IT! Its your and your children'’s future on the line!

B |

MAKE A FEW CCFIES OF THIS LETTES AND SEND IT 7O YOUR FRIENDS,
| SUGGEST AT LEAST E3RIER

2. COMFLETE THE FCLLOWING AND THEN POST TC:

The Executive Cirector - Mr Hassim Skranim
The Constitiorai Assembiy

~C EBox 15

Cace Town

ECCC

: DéCtlﬁsJS,Can/’(MCo/J a Scuth.African citizen concerned zteut the

scvemments 'nacilly to hear the neecs of ordinary zitizens, reguest that the fellewing amerament

-€ mace !0 the constituticn. That the clause reiating 1o the right te life be amenced ‘o inciLce the

Srevision fer and aggiicaticn of the death penalty for sericus crimes inveiving murder, sliempted

Turzer, armed robbe .

Sicried.

This is your chance to do something pesitive atout the serious crime problem In South
Africa: -CO IT!

Sincerely
\-

Amy Lewis
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Constitutional Assembley,
P.0O. Box 1192,
Cape Town, 8000.

Dear Sir,

I wish to comment on chapter 2 section 10 of the Draft Consti-
tution. I believe that option 2 for this section of the work-
(Optionally followed by any strong

ing draft should be adopted.

P.0. Box 135,
BOTHA'S HILL,
Kwazula Natal.

9th Jamuary, 1996.

convictions you may have to support this point).

Yours faithfully,

’é-@c‘_/t/ .SCE.VZ« mericn c( L

I
The Executive Director,
G. Drummond (Mrs.)
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PRO RIGHT TO FIREARMS




Somerset West
Date:

The Executive Director
Constitutional Assembly
P O Box 15

CAPE TOWN

8000

Siyr
THE RIGHT TO OWN AND BEAR ARMS

The guestion "Dcoes the right to seif-defernce give you the right
to carry a weapon?" can only be answered with a simple "Yes".

Once the right to self-defence has been acknowledged, it is
logical that the means of self-defence must be available when
ever and where ever it is considered necessary. Any restriction
on the carrying of weapons will make it difficult, if not
impossible for many to exercise that right. It will mean to
permit ourselves to fall easy prey to criminal violence and to
permit criminals to continue unobstructed in their evil ways.

Life is God’s gift, and we are morally bound to preserve it,
starting with our own and those of our families, from criminal
viclence.

To surrender that duty to the police is misguided because the
police cannot protect us everywhere and at all times, since most
criminals take care not to operate under the noses of policemen,
and all too often they, the police, cannot even protect them-
selves.

It also raises an ethical question: "How can you rightfully ask
another person to risk his life to protect yours, when you will
assume no responsibility yourself?" If you believe it rerre-

hensible to posses the means and will to use lethal force to
repel a criminal assault, how can you call upon another to do
this for you?

Having the means of self-defence is thus an affirmative duty.

I believe, our existing legislation with regards the possession
and carrying of fire arms has served us well, and those people
who go about legally armed have demonstrated, that the wvast
majority of legal gun-owners are responsible and law-abiding.

I also believe, that the Right to own and bear arms is an
expression of true freedom and bond of trust between a government
and its people. In a society that claims to ube free and
democratic, no truly free people must ever be debarred the use
of arms.

Name: /A.[I( Yaroco A'zarzeL

L I I T T I L A I ]

Yours sincerely

Vi
Address: 7/ c)’-"’2“;—"""’"3’“"'::"’ﬁ’?‘ Liecc

Siona gty SoaeesEr NEST
TE3s

33




12

.- ..

FD

]

o S

=

.-:-@'-?:-:-S‘
{?....)..
SIS o T

VOO =E LU TR T i al 2 ez d oy SO UD O O W =il i o T
A LA 00 +HEH D Qom0 +1T) et 0 DO ~00 m~0
TOUOUD o ) - occae TV~ Q nuoo (o |
- [ DL -~ b [ TR ]| Ll e 2 CEMMT] e YR § ]
CUWEXO MbWLOer @ =] EMGECTE e 0 G S e ey [ RAR]
MO @m W DWUQvdri RIS ] MGy m V>CcCcOoum (G W
AL oo 2000 111 4 0V.A o ECHYO>00%n b ¥
QU HECCL TI LA sty s (%] R ] . B G [ PRSI Ut L@
et WY e D) AQUDU e U U s +HAUD LDXEONO LN ol DX
QoM s d) VDOm0 340 Vet @ WP O O Y O
TV~ Q L it © I Y T wm A0 E~Q0DOQ S 0 Mt M
w M ma 00V e a4 s VD1 EXAA QP OO DY DY
HEUMO- W3 A et ) mer W E D et ) 0>01T ~Wtho0m (o ¥ )
DO E Ty Lo B 4 X i U .0 Q | (11T TS Jie SO Mel 3 3
i1] + [rUs T e | £ s ) () il LD QI o ] 4 T)
i) Mo QL M QL AT [THH] S S S I ¢ TR PR | IS ] b 3
CUCH O T3 XM -0 +1ea 3 N R 6 ] DLUDSDEAU~ADC Jdv0
o m e B Dt = T T | o - + W4 LT B N ol ] SNV
Lt X Oy bl [ONA IS ) 24501 L) & > (ny m 4N a9y n
m (S I 1117, DN A bt T el 4y 0 s b oy ] m U | +14d A0 a
BOOLE-1w Q@ =) 0 g . LT} O SR VI N el / T IR +)w
(el et Do a 3 D+ 0E h D UM EMOD—~UD Ymen
[n VA D> ~@ALT) Woodlb MRS 0 SE Qg mE
bo i BN W | I o VI U Qg hEUQ 3 o4 b + oo Ly m I bk
>CO0UOOm Ml g ) 1) Ld Ty [l I I o PR SR W ) [ 0 I & I Y I W W+
WD) WO ~1 3 w40 e I 00X o (IR 0 ol [ nmuo
[ R 1] s L D%art N ETQT 0 u (] IR S AR 0 X o ol RG] (] —
039~ O P TR B TS L T S | 2 E30 s> MDD G U LwT
QU>Luum Eoe> W U 4000 m.a U W O et Dheed ()34 U o Nw |
[m] b I [¥1R4] P L e cw Lo (o VL OSSO W Ggrmt T
1] 1970 o008 I/ BRI PRSI ¢ WS PO I LT B o VUV X EL 00U~V
O L0 QIO tm = VM OUU~ 0L Q3 11} hm Q-
| ot e | +1 0 = X Q0 4] A ) AT 3 + Myt B
AV U b)) WY 0 T Q. QU aG A D
DreAT) ) Mo 0oGE i Ti4l 42 q +! 1 4 (VR | B ol @ 1160 o o o Ll NEQ
[¢ [N'® WoTI4 LD 00U ks hep Mol ) 3.000>- a@ ot O~
[11] b W 8] Al Yang TudD oLl o
— COXe v 4l - T2 WU - cocQc E muy. m e SRS
LT AT Mt Y- Im m LY %4 (2 O00LW@OWL>aLSmM -~ OUC
0t mied 1 I O Ty AHT (i - «fis = I~ M
00 +uQ - T~ Dt ] >y WU Oo-+—T LOD>
>3ILCELCGO. L o 1| b @ -4 ool g L0~ wo3
VOOH W V@A) o 0T E Yatucd 4 @ H“—~DJp @ o
{F) .5 o + = Q3 [ B 3 1y e | i) VP DUCOAAWN Q Gy =
m Crtia X B4 S 6 B RO, o 41 0 0 e JA I o SO X o I o K | 0 X 4
£ DUWO G s D@D AT L (E3 0 D U, VM AT U W o
YR it} A T N N A ] o W Ll e le 1 gt [ O~ 4~ {1 o B
AW He o Oy g B A N OCUY @ e [s P ™ CSLRNNH0 Vo w
i [ IS N e R o o B i S R R A0 UIJQm- O [SE  lo
4+ T L0 0 WGy ) (11} o [l | o B Rl w4lx] Q- L) m E “u
i | ke T L8] 0O g Q- ML e DI W Qe — CLUDYY el
U | ST TSR | LU i & B 1 e SRR | ¥ Coo 11 b IR Lo B R I e Y TR PR P I ]
b VUL o i thm ba = «0Y U o T+ o~
w4 ) E XA T lu- My 4 L1 nToQ £2et b « HAH3 Mmoo 3T
cr> ' L L6 LY oS0 B o VTV O %4 &) b LD VRN | g LT E LD X a
0 WMeaaxel L I | | a4 00 VUVA~A0ZLO0C T O o
£ AL E " G ) o A0 AD ad D~ I -
Lol T oc L TR PRV LS RN TG | 2 Someaty ocn>
ES +H3Ip 4L +1°) LA W 33 & m R R U LI~
LT AT O 4 B W . 5 e (] D1 QU-~ S
se 33 Eamum 0 U L WAL R | IR o T e DT INLY ) o4 Ty
G Q3 Toetonn L VLY ey U ~ L | T4 s,
0 T d L V] A - LTI B VI U TR R 6 LTIk N
walviy B [N 6 LI & (PO I e | PO L1y AL
o v~ [ BTSSP | 8 U e Gl 0 A C AW T 6] )
SN e 20 I e [0 I < P e et DURD IR I R s | IO . I A B [ O}
Lany il e EY w L. DIRDINSY] LY 0| ESUTS Lo & (o EEU IS A B | e =
PO o P ot T | B~ X g e (14 (R WMTIA s Med qQ
o0 L ges | S o3 | U+ ninQ Vs ) - TR G4 g
SR Y] p Lo T |0 o o o | 1 W ol O HRDRES S O Y] 11 L S B ol [
CAtnnsoy % 0 C1 ) g valn, S Sy i g Lidzeiq Ry R

-

o=

-
-

ondwet aangepa
ierbe verwoord

i oa

-
e

die ontwerpg
1=

+
-

+
-

ake wa

[

34

d:g

aak wvir

HE

ekste daarop aan da
Led

Q_‘-O[.— qukq



ANTI SEXUAL ORIENTATION
CLAUSE
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P O Box 72196
Lynnwood ridge
0040

The secretarial
Constitutional Assembly
Cape Town

Re: Homosexualism. Constitution Chapter 3, Paragraph 8.2

Sir / Madam

We the undersigned. strongly object to the legalisation of immoral and
unnatural sexual lifestyles as under chapter 3 paragraph 8.2 of our interim
constitution. '
The phrase “sexual orientation” must be deleted from our present
constitution and not be included in the final constitution that is being
drafted.

Homosexualism. lesbianism, sodomy and bestiality are unnatural,
abnormal and immoral and do not deserve any constitutional protection
under clauses like “sexual orientation”.

Thank you for listening to the voice of the people.

Yours truly.

gy

CHRISTTAN COMMITTEE FOR MORAL STANDARDS.
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CHRISTIANITY AND THE
STATE
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. Mr Cyril Ramaphosa
The Chairperson of the Constitutional Assembly
P O Box 15
CAFE TOWN
8000

Dear Sir
SOUTH AFRICA A SECULAR STATE VS RELIGION

It is with great concern that | have heard rumours that State and
Religion should be separated as proposed by the ANC.

| want to state clearly that this will not be accepted by our multi-cultural
community and for that matter 90% of the population of our beloved
country.

God our Creator has always been with us and with our country through
his Spirit. He, who has been such an important part of our lives, cannot
and will not allow Himself to be harred from any State Institution. If the
ANC tries to do this, the wrath of God will do the same to this country as
He did to the Egyptians, the Israelites, the Persian Empire and more
recently Hitler’'s Germany, Communism in Europe and a large part of
African States to the north of us, when they tried to sideline Him in their

countries.

The Christian faith preaches love for one's tellowman, compassion, hard
work, obedience to the government ot the day and love for God, Jesus
Christ and his Spirit. Aren't these the norms and values any government
would like to see in the peopie they govern. Why sideline these people.
Any government who dares to sideline Christianity, sidelines these
Christian values and norms and this will lead to anarchy, rebellion and
hatred. Aren’'t we seeing too much of this in our Godless world today?
Why join hands with the powers of darkness and ruin our country? With
God we will have a beautiful country. Without Him, we will have anarchy
and devastation.

| want to seriously ask vou to reconsider the ANC proposal and | implore
you not to forget the millions of Christians who voted your government

into power. For peace and stability in our country, let God Almighty
reign in every State Institution, school and home in our country.

’ Yours faithfully
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