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FAX TO: Multiparty Negotiations
(011) 397-2211
attn: Melody

For: Technical Committee on Fundamental Rights
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From: Law Reform Project

Lawyers for Human Rights

(012) 21-213%
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Contacts: Jody Kollapen, Lucrecia Seafiald, Sello Ramasala, David
Sullivan.

httached is our revised second submission to the Technical
Committee regarding the "interim Bill of Rights." Note that it
includes as an attachment a copy of our first submission. Pleasge
forward this to all members of the Technical Committse on
Fundamental Rights, the Planning Committee, and any other
appropriate recipients.

Thank you very much.
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Lawyers for Human Rights — Law Reform Project
25 ARugust 1993

Revised Second Submission to the Technical Committee
on Fundamental Rights During the Transition,
in response to its 29 July 1993 Report

1. Introduction.

This 1s a substantially revised version of LHR's second
submission, which ws had prepared in haste and gent to the
Technical Committee on the 9th of August. Upon learning that we
had additicnal time, we prepared this revised submission, which
is intended to raplace the document we submitted on the 9th.

Our first submission, of 30 June (a copy of which is attached),
responded to the Technical Committee’'s Fifth Frcgress Report,
dated 11 June, This document will reiterate some of our previous
concerns, amplify or explain others, and introduce additional
issues of concern. All of our concerns raised here were provoked
by the most reaent draft "interim Bill of Rights" (again, the
term is ours) contained in the 29 July report.

This report first raises general issues about the document and
the drafting process. It next addresses specific provisions of
the interim Bill, Finally, it discusses enforcement provisions,
which are c¢rucial to any guarantee of rights and which in the
committee reports have not received attention commensurate with
their importance,

Because we are not sure whether the nature of enforcing agencies
falls under the ambit of this Technical Committee (our first

Commission and a Constitutional Court should be established by
other provisions of the transitional Constitution), this report
briefly summarizes our recommendations on a Constitutional Court,
a Human Rights Commission, and an Ombud. Those recommendations
are outlined more fully in & companion report, which we will

foigard to the technical committee on constitutional issues as
well.

As before, we reserve the right to make additional submissions
at a later date, upon further consideration of these issues,

2. General issyes,

We initially wish to state our concerns about the development of
the document. A bill of rights requires ¢redibility and
legitimacy, particularly given thisg country’s history of rights
abuses. "o establish its credibility and legitimacy, the interim

bill must be widely known and discussed.
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Based on our personal observations, there 15 little awareness of
the technical committee’s important work, and widespread
ignorance even about the concept of a bill of rights.
Familiarity with the details of the committee’s reports seems
limited to the legal community, The committee reports are not
€asily available~-a condition which hay be acceptable in the

cases of other technical committees, but should not be the case
for the committee on fundamental rights.

A8 a human rights Srganigation, we have learned that protection
of human rights Tequires extensive human rights education.
Publicizing the draft interim bill is not the respcnsibility of
the technical committee; rather, the political parties involved
in the negotiations must inform their grassroots Supporters, the
media should publicize contentious issues, and non~-governmental

Nevertheless, the technical committee has an important educative
role to play. Aas we suggested in our Previous report, it must
allow sufficient time; otherwise, the debate will marginalize
constituencies who &re not well-organized, well-represented or
well-informed. The technical committee should eéncourage broader
awareness and expanded debate of ite work, in part by making
political pParties, the media and non-governmental organisations
aware of their Tesponsibilities in this régard. It should énsure
that the report ig made available, not only, as its lagt Teport
Suggested, to the Association of Law Societies and NADEL, but
much more broadly, 1t should publicize the interim bill among
the general public, not only "immediately after its fina]
adoption," but immediately, before the bill becomes final. The
publie should thus be rore involved in the debate over the bill,
and the bill should not be only a top-down imposition on the
pPeople.

3. Comments on Specific provisions of the draft bill

Section 1(1)(b). "The provision of this chapter shal} bind where
just and equitable . e

The phrase ‘'where Just and equitable" could cause several
difficulties. Its vagueness smooths over 4 Crucial difference
between the neqotiating parties: whethar or not the rights
entrenched should apply ’horizontally," between private partiesg,
a3 well ag "vertioally," between private parties and government

the difference, but as a compromise Solution it ig wWorse than

either of the two alternativeg, It solves the immediate problem,
but would raige 8erious problems in the longer term,

This werding leaves resolution of the important controversy to
the constitutional court, providing as its only guidance "Just
and equitable'--a phrase whose meaning is cpen to wide

LHR Submission 25 August 1993 Page 2
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interpretation. It will serve as an invitation teo litigate
almost every alause of the interim Bill, over whether its
horizontal application is "Just and equitable," or why a case at
hand deserves to be an exception one way or the other, The open-
ended nature of this clause also could allow sweeping and
unpredictable changes in the Scope of constitutional rights if
the composition of the constitutional court changes during the
transition.

We recommend that the phrase '"where ijust apg equitable'" be
deleted. Rights should not apply only against the government .
Several rights, such ag the right to life and the right to
respect for one‘s dignity, become almost empty if they bind only
government, In Tesponse to a rights claim, the Opposing party
should be required to prove that a fundamental right is
inapplicable in the situation at hand. The Limitation section,
on its own, could Provide the basis for such a claim and should
sufficiently prevent unreasonably overbroad interpretations of
rights,

Section 2. Equality.

Our first submission suggested that the importance of equality
rights deserves explicit constitutional recognition, particularly
in South Africa and especially during the transition, The
interim bill should, we recommended, state that its equality
section acts as a Tule of construction or interpretative
principle for its other provisions.

The new "Interpretation" section adequately satisfies our
concern, with one caveat. Section 30(1) refers to "the principle
of equality," rather than equality rights as defined in section
2. Thus, it leaves undefined the nature of its idea of equality
(does it mean eqguality under the law, or equal opportunity, or
eéqual result?), and particularly the issue of whether it permits
affirmative action. One solution would be for Section 2(3) to
state "all equality provisions in this Constitution shall permit

* - - rather than "This gection shall permit , ., _»

A declaration of the central importance of equality Principles
elgewhere in the interim constitution, which apparently may be
included, would contribute to the interpretative weight of thig
section,

Section 3. Lite,

To reiterate our previocus gubmission, we strongly oppose the
death penalty. ye believe that both interim and permanent Billg
of Rights should explicitly prohibit capital punishment. We
accept and support the death penalty provisions contained in the
Technical Committee's sixth report of 15 July, as a compromise
Position for the interim period, The more recent draft
inadequately protects the right to life.

Whether one considers the death penalty acceptable or
unacceptable, as an extreme, controversial, and entirely

LHR Submission 25 August 1993 Page 3
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irreversible punishment, it should nct be carried out under an
interim bill of rights while a more permanent resolution of the
issue is under debate and negotiation. Moreover, omission of
language regarding the death penalty from the interim bill of
rights invites extensive constitutional litigation, which would
otherwise be avoidable.

Section 8(2). Religious observances at State or State-aided
institutiona.

This sub-sectien Seems unnecessary. We recommend that it be
deleted.

Section 9. Freedom of Expression.

We agree with the technical committee that the inclusion of the
"further provision" ensuring diversity in public media is
unnecessary and inappropriate.

Section 16. Access to Court.

This provisien is problematic for many of the reasons we
described in our first submission. It might limit access to
court where a "dispute"” is not necessarily involved, excluding
for example declaratory judgements. It elevates justiciability
to a constitutional issua. We prefer the more general language
in the committee’s sixth report, "Every person shall have the
right of access to a court of law or, where appropriate, another
independent and impartial forum,"

Section 19. Detained, Arrested and Accused Persons

We previously recommended that this section’s two right to
counsel clauses (in 19(1)(c) and 19(3)(e)) have parallel
language. Since then, their language has been made more similar,
but is still net exactly the same. To further explain the point
weé were trying to make, one clause says ''where the interests of
justice so require," while the other says "where the interests
of justice so demand." One gives detainees the right to be
informed of their right to consult a lawyer but not of their
right to be provided with legal services, where the other gives
acocused people a right to be informed of both, One says "by the
State,"”" where the other says "at State expense." 2 court could
interpret these differences as Obviously intentional and somehow
significant. Seeing no good reason for the distinction, we
repeat our recommendation that the differences between the two
clauses be eliminated. If the committee intends some distinetion
between the two right to counsel clauses, it should@ make that
distinction more explicit,

Again, the combination of their language which we recommend for
both provisions is: ''a legal practitioner of his or her choice,
or, where the interests of justice eo require, to be provided
with legal Tepresentation at State expense, and to be informed
of these rights,"

LHR Submission 25 August 1993 Page 4
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Section 21(2)(b). "to be brought before an ordinary court of law
as soon as it is reasonably poasible, but not later than 48 hours
after the arrest or the first court day thereafter, . ., ."

Again, the 48 hours/first court day distinction needs
clarification. Does "thereafter” refer to after arrest, or after
48 hours after arrest? 1In either event, the period of detention
immediately following arrest is when most human rights
violations, such as torture and forced confessions, occur. The
"first court day" requirement could allow a period of detention
as long as one week in certain cases, such as rural courts that
meet weekly. We consider such a long period of pre~trial
detention wnacceptable, and recommend an absolute maximum time
between arrest and court hearing, such as 72 hours.

Section 20. BEviction.

Because eviction without a court order is practised under certain
ciroumstances in this country (despite the Roman-Dutch commnon law
rules against such eviction), Section 20 is necessary for the
protection of housing rights. we recommend its retention.

This Section would be improved if it gave more concrete guidance
to an interpreting court, such as by replacing the word '"may"
("relevant factors, which may include . . .'"} with stronger
wording such as '"will, where feasible," or "should."

Section 21. Economic Activity.

Again, we recommend that this provision be deleted because of the
vagueness and possible unpredictably broad interpretations of
21(1). However, if Section 21 remains, we strongly support the
committee’s addition of subsection 21(2), ‘which seens
sufficiently inclusive to allay some of our concerns——those about
an extremely conservative interpretation of 21(1). 1In fact, the
language in 21(2) might be placed elsewhere in the interim bill,
to gain broader scope and general applicability.

Section 23. Property.

Given the emotional nature of the land issue and the limits of
the technical committee procedure, ideally we think that the
committee should defer from defining property rights in an
interim bill of rights until broader consultation is possibla.

If an interim bill must define property Tights, however, we
Support a definition of property rights which balances the
various opposed demands, such as the version of section 23 in the
2% July draft, as long as it includes subsection 23(3).

While we support 23{(3), we take one eéxception to its specific
wording. The final phrase, '"where such restoration or
compensation is feasible," offers an "out," or a way around the
right, to an interpreting court. That final phrase unnecessarily
weakens the right. we recommend that it be deleted.

LHR Submission 25 August 1993 Page 5
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Section 27(a). "the right . . . to equal access to educational
institutions."®

The wording of this clause is problematic in that it could be
interpreted to prohibit educational affirmative action
programmes. The revision of Section 2(3) which we propose above
would solve this problem.

Section 29(b). Declaration of a atate of amergency .

Because of severity of a state of emergency, we récommend
requiring ratification by 2/3, rather than a simple majority, of
the members of the legislature, and a renewable maximum period
of threes months, rather than six.

Section 29(c). "The detention of a detainee shall be raviewed
within ten days of his or her detention"

This pericd is too long. We recommend a five day maximum limit
on emergency detention without trial.

Section 30. Interpretation

See our comments about the indefinite nature of the equality
principle in Section 30(1), under Section 2 above.

Regarding possible inclusion of the words "liberty and," we agree
with the Technical Committee’s comment that liberty is included
in the notion of ' free, open, and democratic society."
Moreover, protection of liberty is an underlying theme of any
Bill of Rights, so inclusion of "liberty ang" may be unnecessary.

values, We strongly support recognition of equality as a
fundamental interpretative principle, but we see no problem with
explicitly elevating liberty to the same level. We therefore
recommend inclusion of "liberty and" before "equality."

Conflicts between protected rights will certainly arise,
particularly since this bill protects a broad array of rights in
extensive detail. Section 30(1) should make explicit that the
values articulated in it should be decisive in cases where
fundamental rights confliet,

Additional Matters: Pamily

We agree that family rights Jdeserve protection. However, any
values which this clause should protect seem to be sufficiently
protacted already by individual rights. Moreover, this
formulation raises several problems. Does protection for family
rights by implication exclude other rights, especially those of
other groups? Could the phrasing of this right work in
unanticipated ways, for example to block a contested divorce or
to prohibit family members’ testimony in a child abuse case?

LHR Submission 25 August 1993 Page 6
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Finally, this provision raises a thorny legal question of how to
define the "family" which it protects. we recommend exclusion
cf family rights as defined here.

4. Brief summary of enforcement recommendations.

Qur recommendations on enforcement mechanigms are described more
fully in a companion Teport vo this one, which we will submit to
the Technical Committee on constitutional issues as well as to
this committee.

First, the constitution must specifically allow Parliament to
enact legislation to enforce the rights norms. While this bill
Oof rights allows judicial enforcement, many fundamental rights,
such as the information and equality rights, will reqguire their
details to be spelled out in implementing legislation. Without
such legislation, the burden of this bill on the courts will be
immense,

Second, the success of an interim bill of rights will depend
largely on the effectiveness of the institutions which enforce
it. We urge establishment of a Constitutional Court, a Human
Rights Commission, and an Ombud. New structures are particularly
necessary because the present Justice machinery lacks popular
credibility-—-it is associated morve with suppressing human rights
than with enabling them, and such perceptions will not change
overnight under a new government.

A new Constitutional Court, separate from presently existing
courts, will gain particular competence in areas of
constitutional 1law which will be new to South African
Jurisprudence and vital to the transition. 1Its creation will
sexrve as an important s8ignal, to lawyers and judges as well as
to the general public, of the changing nature of rights in South
Africa.

Human Rights Commissions enforce human rights norms in many other
countries (incidentally, because the term is something of an
internaticnal standard, we recommend that it be called a "Human
Rights Commission,™ despite the fact that a South African
nongovernmental organisation presently uses the same title).
Such an institution is necessary to fill several functions whieh
will be new to government undezr the bill of rights: investigating
claims of human rights abuses, adjudicating such claims,
enforcing civil rights legislation, monitoring human rights
conditions and making appropriate Yecommendations, advancing law
reform, conducting rights education, cooperating with
international human rights organisations, ang monitoring
compliance with international human rights norms.

Essential attributes of & Human Rights Commission are
independence and credibility. For this reason, its membership

must be apolitical, broadly representative of society and
independent from the executive branch of government,

LHR Submission 25 August 1993 Page 7
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Commissioners ghould be men and women who have demonstrated a
commitment to equality and human rights. They should ke chosen

by an independent Selection committee following a transparent
procedure, rather than through a political appointment process.

+ the Human Rights

cal réesponsibility
government control over itsg policies
of funds for pProjects,

The Commigsion should have a national office, as well as regional
and local offices. Its divisions should include separate
administrative, investigative and adjudicative divisions.

own accord.

The adjudicative division should ve entirely separate from the
investigative division. It shculd be a

with the power to hand :

punitive forms of redress

courts only).

to an appellate

and from the highest

Rights Commission to

An Ombud should have eéxpanded powers and responsibilities beyond
those of the Ombud in the present government. The function of
an Ombud is normally to investigate complaints against all levels
of government, The Ombud’ be empowered to
i public bodies, and public

vestigations should broadly include

The Ombud’s office should have investigative powers, but not
enforcement capabilitisg. Its authority following an
investigation should include negotiated settlements, mediation,
public reports, publie recommendations, and institution of
proceedings in appropriate adjudicative tribunals.

LHR Submission 25 Pugust 1993
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Submission to the Technical Committee on

Fundamental Rights During the Transition
30 June 1993

LAWYERS FOR HUMAN RIGHTS — LAW REFORM PROJECT
Comments on proposed "transitional Bill of Rights"
(Technical Committee 11 June 1993 document)

1. Introduction and summary

This dooument is a response from Lawyers for Human Rights to the
draft "interim Bill of Rights'" (the term we use throughout this
Teport, since the document does not name itself) for Soubh
Africa. The draft Bill tc which we are responding is included
in the 11th of June report of the Technical Committee on
Fundamental Rights During the Transition, at pages 4-17.

Our response has been rushed, based on a sense that the Technical
Committee is making important decisions and it is important for
us to submit our initial reactions to the specific proposed
language. As a national human rights organization, our position
and experience should qualify us to contribute to the process.
We request additional time from the Technical Committee, and we
reserve our right to make a more thorough and more carefully
considered submission at a later date.

This report initially states cur concerns about the document as
a whole and the drafting process. We would like to stress the
significance of a transitional Bill of Rights. We believe it is
essential to get this document right the first time. We
recommend that an interim Bill include a more complete set of
rights as well as a statement of its non-permanent nature. The
Negotiating Council should allow the time to develop a more
complete interim Bill than this document.

This report next addresses specific provisions of the interim
Bill as drafted. we have closely considered the language of
crucial provigions, That language inevitably includes many legal
probleme and loopholes, which we have sought to identify and
address.

While we criticize the document and specific provisions, we
appreciate and encourage the work of the Technical Committea,
which has effectively and quickly produced a working document
which may serve well as the basis for an interim Bill of Rights.

Qs7
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Its
and other non-
sufficient time to contribute to the
technical committee’s proposals.

We are concerned that the Technical Committee may have &éxceeded
its mandate from the multiparty negotiations which,
understand it, was to identify fundamental rights deserving of
protection during the transition. However, we believe that
whether or not the Committee exceeded its mandate ang what
reaction is appropriate are issues for the Negotiating Council.
Lawyers for Human Rights will address the Technical Committee’s
document as written, under the assumption that the Negotiating
Council will consider adopting it as a Chapter of an interim
Constitution.

This Bill will
takes effect,
transition

¥ well become the basis for a permanent South African
Bill of Rights. These are all reasons why it should be as
carefully drafted and as complete a Bil
Negotiating Council hould enact an int of Rights
intended osely the final Bil]l. A mere catalogue
of ground between parties, or a document intended to
protect only transition political rights, is inadequate.

Additional
rights which it shoul . ist below.
We urge that ths neg pecifically to
formulat fundamental Tights.

The

the

¢ It

should state that : will terminate when a
comprehensive bill of rights has been negotiated and ratified.
It should further state that exclusion of any rights from it does
not derogate from those rights, or imply that they are less

asy
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fundamental or nNecessary in the permanent South African bill of
rights.

Considerations provoked by specific provisions

These are by no means our complate set of concerns, but several
issues which deserve mention arose in our discyssions of an
interim Bill of Rights. The following concarns weuld not be
addressed by amending any specific Provision, but are important
to any interim Bil},

Pirst, the Constitution should establish a Human Rights
Commission and a constitutional court. The interim B4il1l
appropriately 1leaves issues unresolved, but its
effectiveness could be undermined without the existence of such
bodies.

Second, the Constitution should elsewhere allow the legislature
to enact enabling laws (such as a Civil Rights Act, for example)
to provide civil ang criminal penalties for violation of this
Chapter,

Third, we generally oppose the concepts of derogation of rights
and detention without trial. We find only minor faults, as noted
below, with the state of emergency provisions. However, as a
human rights»organization, those provisions attract

and raise a general concern that they might scmehow

the future.

Rights and pProhibitions which should be included in an interim
Bill and are omitted from the Technical Committee’'s draft

= Explicit prohibition of child labour.
~ Additional labour rights which have been won in South Africa
and should be guaranteed,
- Explicit prohibition o
inclusion, although we re
provision and we suppor
with some changes made to its language as noted balow).
— Explicit definition of additional groups protected by equality
Tights (as suggested in our comments on Section 2(2)).
- Strengthened women’s rights.
Strengthenad children’s rights.
Extended educational rights,
Explicit protection of the rights of disabled persons,
Explicit protection of the rights of gay people.
ials of 1life, including shelter and
curity rights,
~ Marriage & family rights,
- Explicit provision for affirmative action.
Strengthenad environmental rights.
Rights to the arts, sciences & recreation.
An expanded nction of standing.

as9
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Section 1 (1)(b). ‘'The provisions of thig Chapter shall .
bind, where appropriate, . . _*

€re appropriate" ' ﬁprating judge

pPt-out in sv i 'appropriate"
potentially interpreted to ry, original
intent, convenience, Practice, « This phrase offers a way
around the hill of rights, and allows much room for the courtrs
discretion, It would be better to leave the phrase out (which
would imply wherever possible).

This clause should include an exception such as "unless the
Constitution explicitly states otherwise," so that 1{1)(b} does
net override, for example, Section 15’g limiting the right to
non~-deportation to only gitizens,

Section 1(3). "Every person who alleges that his or her rights
or freedoms ., . . guaranteed in this Chapter have heen infringed
or threatened, . ., .*

This clause should also éllow standing for class action suits.

Section 1(6). » _ . - provided that such enactment does not
detract from the essence of any of the rightg and freedoms
included in this Chapter. '

This interim Bill should protect against repeal only a hody of
nonnegotiable core rights, such as those listed in Sections 30
and 31, Other rights might amendment in ways that
a court mi ‘

and some support.

Section 1(7) “this Chapter shal) apply to all existing and future
legialation."

As written, this would apply the transitionai Bill to all laws
ever made in South Africa, even after a peérmanent constitution
replaces the transitional one. To prevent this (we assume)
misinterpretation of the Chapter’s Purpose, this provision should
be reworded to include only legislation passed before or while
it remains in force. ion should include the
common law as well ag i We suggest the following

wording: ‘"ashall apply laws 1in plaos while thig
transitional constitution remains effective.’

Toe avoid uncertainty and litigation, the Chapter should state
whether it applies to actions pending when it becomes effactive,
For example, will the State need to brovide counsesl for trials
in progress on the date it becomes effective?

Section 2. Equality.




e e cw

Or all other Provisions of a pij} Of Rights. If je particularly
important in the South African context. 1Its pPosition ae the
Bill’s first substantive Provision hints at thisg importance.
However, ye recommend an explicit statement of its central
importance ag a statement of the spirit of the entire Bill, such
as "(4) Tha spirit and purposes of this section shall aet as
governing Principles in interpretationg of the entire Chapter."

Section 2(2). " Person shall pe discriminated against,
directly or indirectly, . , v |

considers the and result, rather than an actor’g intent, to
determine discrimination. Otherwise, thig clause is too vague.

" .. . on any ground whatsocever T

Preaumably, the Limitations section Prevents thig clause frop
Outlawing legitimate, meritocratic:discriminntion, Such as on tha
grounds of Competencs, exXperience or character. However, thig
clause would be improved if it stated the mCst  important
potential grounds, such as "on inappropriate grounds, which
include but are not limited to race, religion, national origin,
gender, sexual orientation ang disabled statyg. '

Section 2(3).

Section 3(3), "No séntence of death shall pe carried out untj}
the commencement of a Bill of Rights . , »

We oppose the death Penalty, while we promote abolition of
capital bunishment inlboth interim ang permanent bills of rights,

later decision on the death Penalty., we urge the Committee to
Teword this passage, for example as follows: "No sentence of
death ghall be enforceable for a8 long as thig transition Bill
remains in foree "

Section 7. "No person shall be subject to Servitude . , . »

The ban on "forced labour" Causes exceptiong to the later
definitiong of "“gore'" rights ip Section 3p and  31(3)(c).

"Exploitative labour practices" on its own should sufficiently
include unjust formg of forced labour, such 43 selling prison
labour to farmers, while excluding’acceptable'practices which are

arguably "forced labour," such as requiring prisoners to clean
their cells, requiring military conscriptg to clean their

barracks, OF DArents ramiirina +haie ae e
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farm, We would therefore suggest that "forced labour" be droppad
from this Provision, and that the entirety of Section 7 bacome

an inalienable ‘‘core” right under the terms of sections 30 and
1

"provided that nothing shall preclude the practice
of religion in State or State-aided institutions on a free,
voluntary and equitable bagis. "

This clause, the sesang half of Section 9, should be dropped, for
8everal reasons. It is overly vague, and its effect not quite
clear, It is unnecessary, because the freedom of religion
includes its apparent intent, Finally, its phrasing as an
exception to freedom of religion is worrisome.

Section 18, Access to Court. Every person shall have the right
to have disputes settled by a court of law."

We strongly suppert the elevation of court access to a
constitutional Principle. However, we have several pProblems with
the Bill‘'s guarantee of this right as worded above.
provision as Presently worded might actually 14

courts, by not ensuring

"disputes,” such as stat

Judgments.

éncourage Lkd i b elevates
justiciability Lo a constitutional issue, so that évery single
court case could go to the constitutional court for a
determination of whather it jig a Justiciable "dispute" op not.
Fourth, thig Provision should allew alternative
resolution. we recommend rewriti L

"Every person shall have the

alternative dispute resolution mechanisms."

Section 19, "Every person shall have the right of access to all
such information , . _*

programa.
". . . as ig necessary for the protection Or exercise of his or
her rights. "

This clause should say "rights as defined in this chapter" or
Some other phrase tg limit it, perhaps further. Even go,
application of this clause to some rights in the interim Bill
might cause difficulty. Effects of thig clause as applied to the
economic rights (to onomic activity, and to own
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property) could be unanticipated, although the word "necessary"

and the Limitations section probably limit this from applying too
broadly.

Section 21. Detained, Arrested and Accused Persons.

The Bill’s structure should reinforce the idea that arrest
precedes detention. The order of subsections (1) and (2) and
their headings in the section title should be reversed,

The clauses in 21(1)(c) and 21(3)(e) should have parallel
language after their first phrases, to improve both and to
prevent exceptions in one case or the other. we recommend this
combination of their language for both provisions: "a legal
practitioner of his or her choice, or, where the interests of
Justice so require, to be provided with legal representaticn at
State expense, and to be informed of these rights."

Section 21 (2)(b) "to be brought before an ordinary court of law
withiﬁ 48 hours of the arrest or the first court day thereafter

This provision should be reworded to clarify the 48 hours/first
court day distinction. Furthermore, the "first ocourt day
thereafter'" allows an unacceptably long detention in certain
cases, such as rural courts which meet weekly and long holiday
weekends. We recommend that this clause include the phrase "in
absolutely no event more than 72 hours after the arrest."

Section 22 ". . . the lawfulness of the occupation."

This factor is too vague and could be affected by leqislation to
make a particular occupation lawful or unlawful. "Legitimacy"
might be a better word here, although it is not a perfect
solution because it poses the same problem to a lesser extent.

Section 23. "Every person should have the freedom to engage in
economic activity.”

This provision as written is completely vague, and "economic
activity" a loaded term which could be interpreted with a broad
range of meanings by either an extremely conservative or an
extremely progressive court. It should be deleted.

Section 25 (1). "Every person shall have the right to own
property."” ‘

This provision should also allow for communal ownership.
Section 25 (2). Property.

We recommend adopting the Committee’s alternative formulation of
subclause (2) and adding a subclause (3) which allows legislation

over land in order to redress past injustices, similar to the
atffirmative action pravisions of the Equality section.
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Section 27. Children.
This section should explicitly prohibit child labour.

Section 29(3). " . . . to establish, where practicable,
educational institutions based on a common culture, language or
religion . . ."

We consider the draft Bill’s spelling out of this right to be
unnecessary, since the language, religion and other education
rights include it.

Section 30. " . . . the rights and freedoms entrenched in this
Chapter may be limited by law of general application . . .

The phrasing of the first section is clumgy and should be
absolutely clear. The exceptions should not come first. We do
not understand why freedom of religion is an exception to the
exception. The phrase "of general application' could raise more
problems and has little legal effect. The word "only" should be
added to clarify the circumstances of limitation., We would thus
reword this section as follows:

"The rights and freedoms entrenched in this chapter may only be
limited by law, provided that such limitation ~ (a) shall not
limit the rights and freedoms referred tc in Sections 6{2), 7,
9& 21, and 27. (b) shall be permissible only to the extent .

Section 31(2). Declaration of a state of emergency.

Because of the severity of a state of emergency, we recommend
requiring ratification by 2/3, rather than a simple majority, of
the members of the legislature, and a renewabie maximum period
of three months, rather than six.

Section 31(4)(b) "™ . . . shall be published in the Government
Gazette . .."

This language should also specify what qualities the publication
deserves, e.g., "shall be published in the Government Gazette so
as to b? readily available to the press and all members of the
public.’

Section 31(4)(c) "The detention of a detainee shall be reviewed
within ten days of his or her detention"

This period is too long. We recommend a five day maximum limit
on emergency detention without trial.
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