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FUNDAMENTAL HUMAN RIGHTS: THE EFFECT ON CUSTOMARY LAW

1. Clause 2 of the draft Bill of Fundamental Rights contained in the Seventh

Progress Report of the Technical Committee on Fundamental Rights During The Transition

provides as follows:

Equality
(1) Every person shall have the right to equality before the law and to equal
protection of the law. ;

(2) No person shall be unfairly discriminated against, directly or indirectly,
and, without derogating in any way from the generality of this provision, on
the grounds of race, gender, ethnic origin, colour, sexual orientation, age,
disability, religion, conscience, creed, culture or language in particular.

(3) This section shall permit measures aimed at the adequate protection and
advancement of persons disadvantaged by discrimination in order to enable
their full and equal enjoyment of all rights and freedoms.

(4) In any action in which unfair discrimination is alleged, prima facie proof

of such discrimination shall be sufficient to bring it within the class ot
conduct contemplated in subsection (2), until the contrary is established.

2. In terms of clause 28 of the draft Bill of Fundamental Rights the rights set
out in the Bill may be limited by a law applying generally and not solely to an
individual case, provided that such limitation -

(a) shall be permissible only to the extent that it is -
(i) reasonable; and

(i) justifiable in a free, open and democratic society based on the

principle of equality; and
(b) shall not negate the essential content of the right in question.

3. The question is what the effect of these provisions would be on customary

law, and in particular on -

(1) the law of succession and inheritance;



(2) marriage; and
(3) the authority of chiefs in relation to -

* legal succession,

% the institution of chieftainship, and

» the allocation of communal land and rights to property and their
traditional functions.

CUSTOMARY LAW OF SUCCESSION

4. The law of succession in traditional customary law is closely interwoven
with the family structure, in which collective rights and obligations play an
important role. Succession is primarily concerned with the perpetuation of the family
unit and the name of the family head.l Succession, therefore, involves mainly.
succeeding to the position and status of the family head. The heir steps, as it were,
into the shoes of the family head.2 He acquires all the rights and becomes subject
to all the obligations of the family head. The members of the family, including the
deceased's wife (wives), who were under the guardianship of the deceased come under
the guardianship of the heir, who has the duty to maintain and support them.3
Customary law has detailed rules in accordance with which the heir of a family head is
determined. Although these rules differ among different tribes, the general rule is
that only a male who is related to the deceased through a male can succeed to the
position of family head.4 In other words, in terms of this general rule women,
including the deceased's wife (wives), may not in any circumstances inherit as heirs
or succeed to the position of family head.d According to Professor Bennett, "(i)f
they were to do so, the family estate (which the customary law of succession is a.
pains to keep within the patriline) would pass out of the control of the deceased's
family."6 The principle of primogeniture is generally applied.” Testation and the

1 JCBekker Seymour's Customary Law in Southern Africa (Sth edition) Cape Town: Juta 1989 al
273,

2 Mgoza v Mgoza 1967 2 SA 436 (A).

3 Cindi_v Cindi 1939 NAC (N & T) 38; J C Bekker Se 's Custo w_in Southern Africa at
297 et seq; T W Bennett A Sourcebook of African Customary Law for Southern Africa Cape Town:
Juta 1991 at 416 and NJJ Olivier et al Di ivaat v die Suid-Afrikaanse Bantoetaal-
sprekendes (3rd edition) Durban: Butterworths 1989 at 484 et seq.

4 Sigcau v Sigcau 1944 AD 67; J C Bekker our's 10 aw_in Southern ica at 273;
T W Bennett A Sourcebook of African Customary Law for Southern Africa at 416.
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appointment of an heir by will are unknown to customary law.8 Procedures exist for

the disherisor of the person who is to succeed in accordance with customary law.9 A
family head 'so has limited powers to determine how property shall be disposed of
after his de. .10 In the case where the family head dies without having any sons or
known male relatives the inheritance devolves upon the Paramount Chief of the family
head's tribe, who assumes the office of guardian of the female wards of the
deceased.1l Nevertheless, in terms of section 81(5) of the Natal and KwaZulu Codes
any property in the estate of the deceased family head, who does not have a male heir,
devolves according to the rules of intestate succession applicable to civil marriages.
According to Professor Bennett "(this, of course, would allow inheritance by the
deceased's wife and/or daughter(s), an impossibility under customary law."12  More-
over, in Lesotho, the non-existence of a male heir entitles the widow of the family
head to inherit.13

5 Section 23 of the Black Administration Act 38 of 1927 and the regulations
promulgated under GN R200 of 6 February 1987 regulate the present position with regard
to the application of the customary law of succession. The said position may be

summarised as follows:

5 Ibid.
6 T W Bennett A So of Afri 1 w for Sout ica at 416.
7 JCBekker Seymour's Customary Law of Southem Africa at 273: "The customary law of

succession is fundamentally a system of primogeniture ... ."

8 JCBekker Seymour's Customary Law of Southern Africa at 311 and NJJOlivier et al Die

Privaatreg van die Suid-Afrikaanse toet kendes at 436.
9 T W Bennett A _Sourcebook of African Customary Law for Southern Africa at 405 et seq;
J C Bekker Seymour's Customary Law in Southern Africa at 303 et_seq; and N JJ Olivier et_al

‘e Privaatreg van die Suid-Afrikaanse Bantoetaalsprekendes at 474 et seq.

10 j C Bekker Seymour's Customary Law in_Southern Africa at 311; T W Benmnett A Sourcebook of

African Customary Law for Southern Africa at 408; and N JJ Olivier et_al Die Privaatreg van
die Suid-Afrikaanse Bantoetaalsprekendes at 450 et seq.

11  j C Bekker Seymour's Customary Law in Southern Africa at 275; T W Bennett A _Sourcebook of
African Customary Law for Southern Africa at 416 footnote 200.

12 T W Bennett i i { W 10 14 i at 401.

13 mid.
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(a)

(b)

©

(d)

Property allotted or accruing to a House in accordance with customary law
and land in a location held under quitrent conditions may not be disposed 0.
by will. Such property devolves in accordance with customary law and in the
case of land, in accordance with the table of succession contained in
Proclamation R188 of 1969.

All other property may be disposed of by will. Where the deceased has left
a valid will but has not disposed of all his property the common law of
intestate succession is applied also in respect of property not disposed of
by will, excluding of course property referred to in paragraph (a) above.

Where the deceased has died intestate the law to be applied is determined by
section 2 of the regulations. The common law is applied where the deceased -

(i) had been exempted from the operation of the Code of Zulu Law under
the provisions of section 31 of the Black Administration Act, 38
of 1927,

(ii) was married in community of property or under antenuptial
contract;

(iii) was a widower, widow or divorcee of a marriage in community of

property or under antenuptial contract and was not survived by a
partner in a customary marriage entered into subsequent to the
dissolution of the common law marriage.

The Minister concerned may direct that the common law be applied to the
devolution of the whole or part of the property if he is of the opinion that
the application of customary law would be inequitable or inappropriate where
the deceased Black person is survived by -

(1) a spouse in a marriage out of community of property;

(ii) a customary law spouse;



(iii) a person with whom he was living in a putative marriage;
or any issue of any such marriage or union.

In terms of section 2(3) of the regulations customary law is applied in
respect of all other cases. It is interesting to note that the Minister has
a discretion to direct on an equitable basis that the common law be applied
in the case of a deceased who was married only in accordance with customary
law - regulation 2(d)(ii). This could produce an equitable result where the
spouses, although only married in accordance with customary law, lived in a
westernised society and in accordance with the common law.

6. Nevertheless, it should be noted that in terms of section 11A of the Black
Administration Act 38 of 1927 a Black woman has the capacity to acquire rights of
leasehold, sectional leasehold or ownership in property and to dispose of such rights,
including the disposal of such rights by means of a will.

MARRIAGE

7 While the South African civil marriage is based on the concept of the

nuclear family, the customary marriage is based on the concept of the extended
family.

8. A customary marriage is a relationship which concerns not only the husband
and wife, but also the family groups to which they belong. The consummation of a
customary marriage brings into being reciprocal rights and obligations between the
spouses for which their respective family groups are collectively responsible.

9. The wife's family group, primarily represented by her guardian, implicitly
holds itself responsible to the husband's group for the sufficient fulfilment by the
wife of her main functions, which are the bearing and rearing of children and the
proper keeping of a home for effecting this purpose. On the other hand the husband's
family group, represented in the first place by the husband and after his death by his
heir, gives the implied undertaking that the wife will be so kept and treated as to
enable her reasonably and adequately to keep a home and rear children. Although the
personal relationship between husband and wife is an important part of the customary
marriage, in a wider sense the wife is, in fact, united to the husband's family group;
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after his death she continues to be a wife of his family home until the customary
marriage has been dissolved in a manner valid in customary law. .

10. The nature of the indigenous law adversely affects the status of a woman
married in accordance with this system and in particular her capacity to hold, acquire

and dispose of property.

1L Moreover, section 11(3)(b) of the Black Administration Act 38 of 1937
provides that:

The capacity of a Black person to enter into any transaction or to enforce or
defend his rights in any court of law shall, subject to any statutory provision
affecting any such capacity of a Black, be determined as if he were a European;

Provided that - .

(a) ses

(b) a Black woman (excluding a Black woman who permanently resides in the
province of Natal) who is a partner in a customary union and who is living
with her husband, shall be deemed to be a minor and her husband shall be
deemed to be her guardian.

12. The South African Law Commission has already recommended that the customary
"marriage" should be recognised as a valid marriage and also recommended that section
11(3)(b) of the Black Administration Act 38 of 1927 should be repealed. In addition
provision has been made in the Bill that notwithstanding customary law the wife of a
customary marriage shall be competent to acquire and possess property in her own namc.
to dispose of property so acquired and to enforce or defend her rights in respect
thereof in a court of law without the assistance of her husband. Provision has also
been made in the proposed Bill that property acquired by a wife of a customary
marriage shall vest in her as if she were not subject to customary law and that her
husband shall not be entitled to deal with such property in any manner without her

consent.
13. Except in Natal, there are no formal requirements for the dissolution of a

customary marriage. The marriage is dissolved extra-judicially by agreement between
the parties concerned. These parties are the husband (or his heir if he is deceased)
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and the wife's father or his heir. The wife is not a party to the agreement. The
basis of the marriage is the marriage goods agreement which implies that the husband
and wife and their respective family groups will fulfil their respective duties under-

lying the marriage.

14. Failure on the part of any of these parties to fulfil these duties brings
the continued existence of the agreement (and therefore the marriage) into issue. It
follows, therefore, that the dissolution of a customary marriage is dependent upon the
termination of the marriage goods agreement. As soon as the marriage goods agreement
is terminated the wife reverts to her own family group and again comes under the
guardianship of her father or his heir.

THE TRADITIONAL GOVERNMENT STRUCTURES IN CUSTOMARY LAW:
AUTHORITY OF CHIEFS

13 The traditional authorities in customary law are the chief and headman.l4
The chief's territory is divided into districts or wards and the head of a ward is
referred to as the headman. The chief's position is hereditary and the general
rule governing succession to this position is that the genealogically highest ranking
among the male adults of the ruling family is the successor. 15

16. The chief is the legislator and the administrative and judicial head of the
realm.16 The chief rules in consultation with the private council and the represen-
tative council. The private council consists of men of the reigning family while the
representative council comprises members of the private council and the headmen of the
wards as representatives of the people. The private council is consulted by the chief
on practically all matters. The most important function of the private council is to
protect and control the chieftainship.17 In this regard it ensures that the
succession to the chieftainship takes place in accordance with the law, that the chiet

14 A CMyburgh and M W Prinsloo [ndigenous Public Law in KwaNdebele Pretoria: JL van Schaik
1985 5. M W Prinsloo Inheemse Publiekreg in ILebowa Pretoria: JL wvan Schaik 1983;

M W Prinsloo Die se Administratiefreg van ' oord-Sothostam Pretoria: University of
Pretoria 1981; N JJ Olivier ie  Privaatr v die id-Afri ¢ Bantoetaalsprekendes 3rd
edition Durban: Butterworths 1989.

15 A C Myburgh and M W Prinsloo [ndigenous Public Law 6.
16 N JJ Olivier Die Privaatreg van die Bantoetaalsprekendes 4.
17 M W Prinsloo Inheemse Publiekreg in Lebowa 93.



exercises his powers properly and that intercession is open to an aggrieved member of

the chiefdom.

17 The representative council is consulted on matters having important conse-

quences such as moving or expulsion of followers and announcing the commencement of

seasonal activities. 18

18. Both councils are consulted on the matter of convening a general assembly,
and the chief's action is invalid if he has not consulted the appropriate council.

A. Judicial powers of the chief
The court of the chiefdom

19. The court of the chiefdom comprises the chief and the available men.19 The
chief is the president of the court and he pronounces the verdict. Nowadays the court
of the chiefdom comprises members of the statutory tribal authority of whom one is
appointed by the chief to act as presiding officer.20

The headman's court

20. In civil cases in which the defendants reside within the ward the headman
(as presiding officer), his regular advisers and the other men present may hear such
cases.2]l They may also hear cases involving crimes committed within the area.
Serious crimes such as disobedience to the chief or crimes for which the death penalty
could be ordered are excluded from the court's jurisdiction. The court can give a
verdict or refer the matter to the court of the chiefdom. If a person fails to compl.
with the verdict, the matter is also referred to the chief.

18 A C Myburgh and M W Prinsloo Indigenous Public Law in KwaNdebele 52.

19 bid 13.

20 [n terms of the KwaNdebele Act 3 of 1984, the chief must be authorised by the Minister of
Justice before he can hear cases. See in this regard A C Myburgh and M W Prinsloo Indigenous

Public Law 14.

21 bid 15.
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B. Legislative powers
21 The legislative council (the representative council or general assembly)

considers legislation after it has been discussed with the private council. The chief
convenes a session of the legislative council. The chief adviser opens the session by
outlining the purpose of the meeting. The chief decides when the discussion is to be
closed, whereafter he asks the councillors to express themselves in favour or against
the proposed measure. Finally the chief announces whether or not he has decided to
proceed with the legislation. Legislation comes into operation after announcement to
the general assembly or to the people by the headman and private councillors or on a

specified future date.22

C. Executive powers
Central government

22. The chief is the executive head of his chiefdom and his functions comprise

the following:23

(i) Convening the different councils

(ii) Control of officials and headmen

(iii) Maintenance of order and execution of judgments
(iv) Control of public land and agriculture

) Control of initiation

(vi) Control of immigration, emigration and visits.

In short, he is responsible for the material, moral and social well-being of his

people and the development of the land in his area.

22 Ibid 16.

23 A CMyburgh and M W Prinsloo Indigenous ic Law in KwaNdebele 17; see also M W Prinsloo
se Publiekreg i bowa 93.




Decentralised government

23; The territory of each chiefdom is divided into administrative units known as
wards or districts. The ward is controlled by a headman assisted by an advisory
council (available heads of the villages in his ward). The headman is the representa-

tive of the chief in his ward and he also represents the people in the central

government. His functions comprise the following: 24

(i) To maintain law and order in his ward.

To carry out orders of the chief and the resolutions of the

representative council.

To assist the chief in controlling land in his ward.
To control visitors in his ward.

(v) To hold court and to dispense justice.

D. Administrative fuggtions?-s

24. This power of the chief includes control over immigration, emigration,
allocation of land, petitions, death notices, revenue, ceremonies, poor relief, medi-
cation, - initiation schools, the army, public works, staffing and law and order.
Consultation with the private council is considered proper when the chief appoints the

traditional officials of the central government. .

25 Land matters are controlled by the chief and his councils. The area of a
chiefdom may consist of tribal land, trust land and privately owned land.

24 A C Myburgh and M W Prinsloo Indige ic Law in Kw

25  See in general M W Prinsloo [nheemse Publickreg in Lebowa 80-169.
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Tribal land26

26. All land that is allotted to and occupied by the chiefdom is controlled by
the chief as the constitutional head. He divides the land into separate areas for
residential, agricultural, and grazing purposes. He may also grant residential and
agricultural allotments to families. Before dividing the land the chief consults the

representative council.

27. Heads of families who are members of the chiefdom may apply for residential
and agricultural land while deserving non-members such as teachers may apply for
residential and arable land.27

28. No written record of allocations is kept and no rental is payable for
residential and agricultural allotments. The allotment cannot be sold or exchanged
but it can be lent provided that the chief is informed. After the death of the head
of the family the eldest son controls the land. When land is needed for public
purposes such as a dam or a road the family may be removed.

Trust land28

29. This type of land is that portion of the area of a chiefdom which is
registered in the name of the South African Development Trust. The Minister on
authority of the State President controls and administers Trust land. A commissioner
inquires into and defines in any specified area of Trust land areas for residential
and arable allotments.29 The Commissioner may collaborate with the chief and tribal
authority and a register of all the allocations and transfers of residential and
arable allotments is kept. Only the head of a family qualifies for a residential and
an arable allotment. Applications must be in writing and the form together with the
recommendation of the chief is handed to the Commissioner.

26  bid 131.
27 A C Myburgh and M W Prinsloo [ndigenous Public Law in KwaNdebele 39.
28 Ibid 4.

29 M W Prinsloo Inheemse Publiekreg in Lebowa 142.

‘,."-’——-
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30. The registered holder has the following duties with regard to

residential or arable allotment:30
(i) To preserve and maintain the beacons by which the allotment is defined.

(i) To make available a portion of the allotment against payment of compensation
for a public road, aqueducts, electrical power or a telephone line.

Privately owned land31

a1 Owners of private land are under the control of a headman and subject to the
chief and councils of the chiefdom. The occupation and use of the land are, however,

not controlled by the chief but by the owners.

32, It is clear from a historical point of view that it is essential to protec.
and promote the chieftaincy. The following features require consideration:32

(a) Hereditary succession

33, The argument is put forward that democratic principles suggest the removal
of the exclusion of commoners from the office of the chief. K B Motshabi and S G
Volks are of the opinion that heredity should be retained as the sole determinant of
succession.33 According to the writers, the mystical and religious qualities clothe
the institution with a special legitimacy and authority that secures obedience. With
reference to the Zimbabwe experience they indicate that the removal of the judicial

authority from the chief was short-lived.34

144.
148.

K B Motshabi and S G Volks "Towards Democratic Chieftaincy: Principles and Procedures” 1991
Acta Juridica 104 on 110.

1991 Acta Juridica 110.
1991 Acta Juridica 111.
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(b) Primogeniture

34. Here the argument is that the system of primogeniture violates the
democratic principle that people should have a choice concerning the identity or the
policy of their ruler. K B Motshabi and S G Volks feel that in order to retain
tradition membership of the royal family could be placed as a prerequisite for
candidature but that qualifications for office should be broadened. 33

(c) Patriarchy

33, In this regard the writers warn that gender discrimination is odious and
undemocratic.36 They warn that this issue has to be approached with caution.
According to them the fear has surfaced that discussions on this topic would reveal a
majority opposition to female chiefs. The solution seems to be to exempt chieftaincy
from the standard of gender equality as contained in the constitution. The writers
are of the opinion that this can be effected in two ways: first, by means of a
specific exemption and, secondly, by means of a general exemption of particular
cultures from some constitutional norms.37 The judiciary might then interpret this
to release chieftaincy from the principle of non-discrimination.38

(d) Selection of a chief and period of office

36. K B Motshabi and S G Volks do not anticipate election of the chief by the
whole tribe but they prefer a limited electorate consisting of district heads. Women
would also qualify as head of a district, since according to them "it has become
increasingly common for women to act as headmen".39 Since the heads would be decided
by the inhabitants of a district, the views of the entire community would have some
indirect influence on the selection of the chief. They also recommend a five-year

period of office.

35 1991 Acta Juridica 111.
36 1991 Acta Juridica 111.
37 1991 Acta Juridica 111.

38  The writers however prefer to leave the matter open for women to become chiefs.

39 1991 Acta Juridica 112.
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37. Although the questions posed relate only to matters of customary law,

ISLAMIC LAW

similar questions might arise in respect of laws of religion. Aspects of Islamic law
that appear to be in conflict with the proposed equality clause of the draft Bill of

Fundamental Rights are set out below.

(a) Islamic law permits a guardian the right to contract his ward in marriage.
although the ward has, on attaining puberty, a right to avoid the union by
exercising an option to repudiate the marriage (khiyar al-buligh). In
classical Hanafi law this option was available only where the child had been
married by a guardian other than the father or grandfather. The option falls
away if consummation of the marriage takes place. In contrast to Hanafi law,
an adult virgin woman has no capacity to contract herself in marriage i
Shafi'i law. She requires the consent of her guardian and it is possible fob
a guardian to contract his daughter, who has attained puberty, into marriage
without her consent. A girl only becomes capable of contracting herself into
marriage when she ceases to be a virgin either by reason of a consummated

marriage or an illicit sexual relationship.

(b) All Sunni schools of law agree that a Muslim male may marry a second or
subsequent wife up to a maximum of four. The requirement laid down by the
Qur'an is that the husband must treat all his wives equally. Islamic law
does not recognise polyandry and a Muslim woman may not be married to more
than one husband at the same time. Although the practice of polygamy is on
the decline in the Muslim world and elsewhere as a result of social and
economic factors, it remains a sensitive issue in Islam. The argumen
advanced in defence of polygamy from an Islamic point of view have been,
first, that it is endowed with Divine authority in the Qur'an. Second.
it has been argued that polygamy is justified when the wife is barren or
unwell because, from the husband's point of view, it will enable him to have
children without discarding his wife. Third, polygamy is defended because it
protects widows and orphans and caters for the possibility of an excess of
women over men in time of war by providing them with greater opportunities
of marriage, maintenance and care than they would otherwise enjoy. Lastly.

it is argued that polygamy helps to prevent immorality.

|-
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(h)
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Islamic law requires the payment of dower (mahr) by the husband to the
wife. In return, the husband acquires the right of control over his wite. It
is not regarded as a consideration of the marriage but is a consequence of a
valid (sahid) marriage.

In terms of Islamic law a married woman has contractual capacity and can
acquire, own and dispose of property, movable as well as immovable, without
the assistance of her husband. The marital power of the husband over the
person and property of his wife is foreign and the concept of community of
property is in direct conflict with Islamic law.

A marriage is terminated by the death of either spouse. A widower may
remarry at once but a widow must observe a period of waiting (Cidda).

The most frequent form of divorce in Islamic law is the taldg which
constitutes the unilateral repudiation of a wife by her husband without her
consent. The exercise of taldg is extra-judicial and no formalities are
required. The repudiation need not be addressed to the wife who may be
absent and the husband may, if he chooses, use an agent or messenger to

convey the pronouncement.

In all the Sunni schools of law the custody (haddna) of the child is
vested in the mother for the first few years of the child's life. Hanafi law
usually awards the mother custody until the age of seven years if it is a
son or until puberty in the case of a daughter, whereupon custody is
transferred to the father. In classical Islamic law the mother's custody can
be terminated on the occurrence of certain events. For instance, if the
mother abandons Islam, neglects the child or leads an immoral life the
mother's custody is terminated in favour of the father.

The law of succession is a very important part of Islamic law. Rules ot
succession are framed in the Qur'an which imposes an absolute obligation
on a Muslim to adhere to the Qur'anic injunctions. Disobedience is
subject to Divine penalty and is regarded as a serious transgression.
Unlike Western law, Islamic law does not recognise the principle of freedom
of testation. Succession is based on blood relationship. In intestate
succession, as a general rule, male heirs receive twice that of female heirs

1S
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in the same class, the primary heirs are the descendants and ascendants, and
relatives nearer in degree to the deceased exclude the more remote. .

38. Muslims regard the prescripts of the Holy Qur'an as absolutely binding
upon them. They regard these prescripts in particular and Islamic law in general as
immutable. In so far as there might be conflict between rules of Islamic law and the
law of the land, including human rights provisions, the Muslim view seems to be that
any adaptation of the law that might be necessary must be made to the law of the

land.

THE POSITION IN SOME NEIGHBOURING STATES

Malawi

39. In Malawi a traditional court system, with chiefs as judges, administering
an unwritten customary law, was established for various reasons.40 All Africans, and
those who had civil suits with Africans, were potentially subject to the jurisdiction
of the traditional courts, but beyond them a fully-fledged imported legal system
operated, governing the affairs of corporations and expatriates.

Mozambique

40. In Mozambique, the government sought to base its power on popular
mobilisation. Traditional law and traditional courts were swept aside and were
replaced by a law created through Popular Assemblies and administered by Popular
Tribunals. This unwritten law supposedly incorporated aspects of traditional law but
rejected, in the name of national unity, separatist ethnic varieties of traditiona'
law. It was based on the principles of what was called Popular Justice and ignored
many customary rules, specifically those which clashed with the new normative
standards of human rights and gender equality espoused by the new State. This
approach shared with the Malawian system an absence of legalistic formality.

40 See, for instance, M Chanock "Law, State and Culture: Thinking about 'Customary Law' after
Apartheid" 1991 Acta Juridica 52 at 58 for some of the reasons.

1%
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Zimbabwe

41. The processes of transition after majority rule in Zimbabwe reflect circum-
stances that are a little closer to the South African case. The Zimbabwean
constitution does not contain a prohibition on discrimination on the basis of gender.
Though it mentions race, tribe and creed, it also specifically excludes customary law
relating to marriage, divorce, devolution of property, and personal laws in general,
from any general application of the non-discrimination principles. Customary law no
longer applies to Africans only nor is race a factor in access to any part of the law.
Nevertheless, protection was given to customary law which made it difficult for
Africans to evade its applic:ability.“1 The effect is that in matters of family and
personal law most of the population remains subject to customary law.

42. It is, however, a customary law which was substantially amended. The war
destroyed the legitimacy of the state-sponsored chiefs' courts. For a period a
competing, though unofficial, system of party-political courts assumed the functions
of the former local courts in many rural areas. But, unlike Mozambique, the new
Zimbabwean Government took a sharp step back from a politicised system of party
committees functioning as 'popular’ courts.42 This was largely because of the much
greater degree of political pluralism in Zimbabwe, and the consequent necessity that
State rather than party institutions should rule. The chiefs were replaced by an
elected structure of local government, and by state-appointed judicial officials.
(The connection between the creation of democratic structures of local government and
the position of chiefs and headmen, and, therefore, of customary law, must not pass
unnoticed.) The new Primary Courts also administer a substantially amended customary
law. Amendments made in 1981, and inserted in the Act that created the new courts,
made the husband of a woman responsible for her maintenance not only during marriage
but ‘'after the dissolution of their marriage, until their re-marriage'. 43 It also,
in a provision that was to have far-reaching effects, made the father 'primarily
responsible’ for the maintenance of his children until the age of majority. And, of

41 The Customary Law and Primary Courts Act 6 of 1981 made customary law applicable where the
parties agreed; or where it appeared as though the parties agree in the light of the sur-
rounding circumstances; or when it appeared "just and proper” that it should apply.

42 See A Ladley "Changing the courts in Zimbabwe: the Customary Law and Primary Courts Act"
1982 Journal of African Law 95.

43 Section 12(4) of the Customary Law and Primary Courts Act 6 of 1981.

17



18

great significance, the following year saw the introduction of the Legal Age of
Majority Act 15 of 1982. |

43. Taken together these changes had a critical impact on life and law in
Zimbabwe, which was devastating to the customary law regime. By giving full legal
majority to women at 18, the new law undermined the marriage regime based on bride-
wealth. It did not make bridewealth payments illegal, but its effect (though this had
to be confirmed by the Supreme Court in Katekwe v Muchabaiwa SC87/1984) was to make it
possible for a woman to marry without the consent of her guardian, and without the
payment of bridewealth, which had validated a customary law marriage. This meant the
end of the father's seduction action in the case of a marriage he had not authorised;
and the end of the transfer of guardianship of the wife, and of her children, from
father to husband. In combination with the new maintenance law this had far-reaching
consequences. On divorce a woman no longer became once again the responsibility of
her father, but now looked to the former husband for maintenance. The husband's
liability to maintain her also made it feasible to give mothers the custody of
children after divorce. This was reinforced by the fact that the father had no longer
necessarily bought the right to custody or guardianship with his bridewealth payment.
Fathers had potentially lost control over their daughters' marriages (and the wealth
that accrued therefrom) and husbands over their wives, and children, and future rights
to bridewealth.44 Fathers were also now liable to maintain illegitimate children,
previously the responsibility of the mother's family. The result was a flooding of
the courts by women seeking relief: divorce, or maintenance of illegitimate children.
As the Primary Courts and the State buckled under the strain there has been powerful

male reaction.45

Zambia ()

44. The Zambian bill of rights does not make specific provision for rights

44 The customary law relating to the custody of children had already been qualified by the
principle of the best interests of the child, but this had been applied in the light of the
bridewealth payment and the consequent -father's right to arrange marriage, of existing
general practice, and of male economic superiority in the absence of a liability for main-
tenance not linked to custody. It appears still to be the case that the Guardianship of
Minors Act (ch 34) does not necessarily apply to customary marriages. See A Ammstrong "Zim-

babwe: away from the customary law" 1988 Journal of Family Law 344-5.

45 One might note also that male power has prevented any change of Zambian law relating to the
family and family property.
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relating to culture, language and tradition, although freedom of conscience is
protected.46 Article 25 of the bill of rights contains the non-discrimination
clause. Discrimination is defined as '"affording different treatment to different
persons attributable wholly or mainly to their respective descriptions by race, tribe,
place of origin, political opinions, colour or creed whereby persons of one such
description are subjected to disabilities or restrictions to which persons of another
such description are not made subject to or are accorded privileges or advantages
which are not accorded to persons of another such description.”” No law shall make
any provision that is discriminatory either of itself or in its effect.48 This

clause does not, however, apply to any law so far as that law makes provision -
(a) for the appropriation of general revenues;
(b) with respect to persons who are not citizens of Zambia;

(c) with respect to adoption, marriage, divorce, burial, devolution of property

on death or other matters of personal law;

(d) for the application in the case of members of a particular race or tribe of
customary law with respect to any matter to the exclusion of any law with
respect to that matter which is applicable in the case of other persons, or

(e) whereby persons may be subjected to any disability or restriction or may be
accorded any privilege or advantage which, having regard to its nature and
to special circumstances pertaining to those persons, is reasonably
justifiable in a democratic society.49

45. In addition, no person shall be treated in a discriminatory manner by any
person acting by virtue of any written law or in the performance of the functions of

46 Aricle 21.
47 Anicle 25(3).
48  Anticle 25(1).

49  Anticle 25(4).
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any public officer or any public authority.0 .
46. The constitution also makes elaborate provisions for an advisory body called
the House of Chiefs.1

47. The equality clause is severely qualified by, inter alia, customary law, and

conflict between customary law and the equality clause appears unlikely.

Namibia

48. The Namibian bill of rights protects rights relating to culture, language,
tradition and religion in Article 19 subject to the condition that such rights do not
i~ nge upon the rights of others or the national interest. Traditions and practices
wiich would be regarded as primitive or barbaric in modern society are therefore.
outlawed. Interestingly, freedom of religion is protected both as a cultural right
and as a fundamental freedom.52 Article 10 deals with equality before the law and
freedom from discrimination on the grounds of sex, race, religion, colour, ethnic
origin, creed and social or economic status. It should be noted that age and physical
disability are not mentioned.

49. Customary law and the common law are dealt with in the constitution and not
in the bill of rights. Article 66 states that customary law and the common law in
force on the date of independence53 shall remain valid to the extent to which such
customary or common law does not conflict with the constitution or any other statutory
law. Any part of the customary or common law may be repealed or modified by an Act ot
Parliament. Article 102(5) makes provision for the establishment of a Council of
Traditional Leaders in order to advise the President on the control and utilisation ot‘.
communal land and on all such other matters as may be referred to it by the President

for advice.

50  Article 25(2).
51 Ppart VII of the Constitution.
52 Anticle 21.

53 21 March 1990.
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50. Conflict between customary law and the equality clause appears unlikely as
customary law is subjected to the constitution or any other statutory law.

Bophuthatswana

51, The Constitution of the Republic of Bophuthatswana Act No 18 of 1977
declares in section 9 that all people shall be equal before the law and no-one shall
merely because of his sex, his descent, his race, his language, his origin or his
religious beliefs be favoured or prejudiced.

- 5.8 Article 56 states that the chiefs in Bophuthatswana shall retain their
status and chiefs and headmen shall exercise their authority in terms of an Act of
Parliament.

53. Section 67(1) - (3) reads as follows:

"(1) In all proceedings involving questions of tribal customs followed by persons
in Bophuthatswana it shall be in the discretion of the court to decide such
questions in accordance with the tribal law applying to such customs except in so
far as the court may find that such law has been repealed or modified or is
contrary to public policy or opposed to the principles of natural justice:
Provided that no such finding shall be made by any court in respect of the custom
providing for the payment of bogadi.

(2) The court shall not, in the absence of any agreement between the parties
regarding the system of law to be applied in any such proceedings, apply any
system of customary law other than that

(a) which is observed at the place in Bophuthatswana where the defendant or
respondent resides, carries on business or is employed, or

(b) if more than one system of customary law is in operation at that place.
which is observed by the tribe to which the defendant or respondent

belongs.

(3) For the purpose of subsection (1) a court including the Supreme Court in
applications, trials and appeals may summon to its assistance in an advisory

7Y
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capacity such assessors as the court may deem necessary and the opinions of any
such assessors shall be recorded and shall form part of the record of the

proceedings. "

54. The question arises as to what happens if there is a conflict between the
equality clause as set out in Article 9 of the constitution and the court's discretion
to decide the matter in accordance with the tribal law. The Constitution itself
does not provide a solution except in respect of the custom providing for the payment
of bogadi.

CONVENTIONS
55. The South African government signed54 the following four international
instruments regarding women on 29 January 1993: .

(a) The Convention on the Elimination of all Forms of Discrimination against
Wc:)men;s5

(b) The Convention on the Political Rights of Women;6
(c) The Convention on the Nationality of Married Women;”/ and

(d) The Convention on Consent to Marriage, Minimum Age for Marriage and
Registration of Marriages.58

56. The Convention on the Elimination of all forms of Discrimination against
Women (1979) defines the term "discrimination against women" as any distinction,.
exclusion or restriction made on the basis of sex which has the effect or purpose of
impairing or nullifying the recognition, enjoyment or exercise by women, irrespective

54 For the implications of signature, see Paul Sieghart The International Law of Human Rights
Oxford: Clarendon Press 1983, 35.

55 Adopted in 1979; entered into force in 1981.
56  Adopted in 1952; entered into force in 1954.
57 Adopted in 1957; entered into force in 1958.

58 Adopted in 1962; entered into force in 1964.
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. of their marital status, on a basis of equality of men and women, of human rights and
fundamental freedoms in any field. This broad definition of "discrimination against
women" would suggest that practices of customary law whereby women are placed in an
inferior position will be in conflict with a member party's obligations in terms of
this Convention. Article 5 of the Convention places a positive obligation on State
Parties to take all appropriate measures to modify the social and cultural patterns of
conduct of men and women with a view to achieving "the elimination of prejudices and
customary and all other practices which are based on the idea of the inferiority or
the superiority of either of the sexes or on stereotyped roles for men and women" and

supports such a contention.

57. For the sake of easy reference the full text of the Convention on the
Elimination of all Forms of Discrimination Against Women is attached as Annexure A.

COMMENTS OF SOME EXPERTS

58. Professor T W Bennett’9 summarises the conflict between customary law and
human rights as follows:

(i) Human rights emphasise the individual while customary law emphasises

the group or community.

(ii) Customary law stresses duties while human rights regimes naturally

stress rights.
. (iii) Customary law is imbued with the principle of patriarchy which means
that any freedcns of thought, speech, movement or association are

qualified by the respect due to all senior men.

39. Professor Bennett warns that more areas of conflict may be identified. If a
bill of rights is adopted the courts will be confronted with questions such as whether
a husband is entitled to chastise his wife, or whether corporal punishment should be
treated as a serious derogation from human dignity.60 The writer is of the opinion

59 "The Compatibility of African Customary Law and Human Rights" 1991 Acta Juridica 23.

60 1991 Acta Juridica 23.
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that the "decision whether to favour customary law or human rights is obviously a
question of policy that must be decided on political and ideological grounds. "61

60. Professor Bennett sees the solution to this problem in the following

manner.

"Between the two poles of cultural and human rights there is a continuum.
suggesting that 'a weak cultural relativism' is feasible. In other words, not
all the norms currently grouped under the role of human rights are so fundamental
that they must be applied in South Africa. Nor should all the norms of the
current version of customary law be recognised. This would suggest that a less
intransigent approach be adopted, and available techniques of the existing system
be used to ameliorate the situation."62

61. Professor J D van der Vyver63 accepts that any meaningful protection of
human rights presupposes adherence to the principle of equality which requires the
equal treatment of every individual within a particular community by and before the
law and which permits a classification of persons and differentiation between groups
of persons for purposes of the law only in cases where a definite reasonable
foundation for classification and differentiation in question can be demonstrated.

62. With regard to equality of treatment he states that in cases where a reason-
able foundation for distinct differentiation is found to be present, justice will in
fact not be satisfied by absolute uniformity in the arithmetical sense.%4  According
to Professor Van der Vyver distributive justice requires equals to be treated equally,
although Aristotle also emphasised that unequals should not receive equal shares but

ought to be treated "according to merit" .63 .

61 1991 Acta Juridica 34.
62 1991 Acta Juridica 35.

63 "Human rights aspects of dual system applying to Blacks in South Africa" 1982 CILSA 311.

64 1982 CILSA 315.

65 1982 CILSA 315.
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63. Professor C R M Dlamini states that although there may well be certain
institutions of customary law which do not pass the test when judged according to
current human rights notions, customary law is in itself not in conflict with the idea
of human rights.66 He further states that customary law has as much potential for
development and adaptation to altered circumstances as any other system.67 He
concludes that "(e)quality of treatment should not be confused with equality of
people. As human beings, all people should be treated with respect and dignity. But
people are not equal in many respects. Equality of treatment simply implies that no
person should be subjected to invidious discrimination on the ground of some

involuntary attribute. "68

64. For K B Motshabi and S G Volks the solution seems to be the exemption of the
chieftaincy from the standard of gender equality. Since this solution will deal with
only one problem area the question arises whether the exemption should not be extended
to all the areas of the customary law, for example in case of the family law -
polygyny, marriage, lobolo, and unkungena, should also be exempt from the equality

clause.
CONCLUSION
65. The question whether the equality clause in a Bill of Fundamental Rights

should override any conflicting rules of customary law or religion or whether that
clause should be qualified so as to accommodate such rules is a question of policy
that must be decided on political and ideological grounds. The options seem to be the

following:
(a) Retain the equality clause essentially in its present form.
(b) Make the equality clause subject to rules of customary law and religion.

(c) In clause 2(2), leave out the reference to gender (in accordance with the

Zambian example).

66 "The role of Customary Law in Meeting Social Needs" 1991 Acta Juridica 73.

67 1991 Acta Juridica 74.
68 1991 Acta Juridica 84.



26

(d) Add to clause 2 another subsection to the effect that this section shall not
be construed so as to override or restrict any rule of customary law o’
religion for the currency of the Interim Constitution.

66. The result of option (a) would be that the equality clause would (subject to
the proviso relating to affirmative action) take precedence over all other laws and
customs that differentiate on the grounds of gender. The limitation clause (clause
28) provides in effect that the principle of equality may not be deviated from and
that no limitation may negate the essential content of the right of equality before
the law. Likewise in terms of the interpretation clause (clause 30(1)) the provisions
of the Bill should be given a meaning that would be consonant with the underlying

principle of equality.

67. A strict application of these provisions might have the result that th
greater part of customary law would fall foul of the equality clause and would there-
fore be in danger of being declared null and void. This would apply to the position
of authority of Chiefs and headmen, the hereditary rules of succession in the male
line only, guardianship, the position of authority of a family head, powers relating
to dissolution of customary marriages and the subordinate position of women in

customary law.

68. From a policy point of view it could well be asked whether such a drastic
inroad into customary law can be justified on the ground of efforts to attain gender
equality. There are millions of people still living in accordance with customary law
and abiding by its rules - especially people in rural areas, in self-governing
territories and in the TBVC States. Somehow the views of these people ought to be
taken into account before introducing a law that might have a drastic effect on thei.

social structure.

69. Option (b) would seriously undermine the principle embodied in the equality
clause. It means that rules of customary law and of religion would take precedence
over the equality clause. As far as gender equality is concerned it would mean that
different criteria would be applied to different sections of the population. Such a

L6
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step would also be totally irreconcilable with the Convention on the Elimination of
All Forms of Discrimination Against Women which South Africa has in fact signed.

70. Option (c) suggests that it might be possible to apply the principle of
equality in some matters (those enumerated) but not in others (those not mentioned).
This is, however, a false premise. Clause 2(2) merely enumerates a number of
instances in which discrimination can occur, but does not purport to give an
exhaustive list of such instances. It in fact states that the subclause does not
derogate from the principle stated in subclause (1). It would, moreover, not make
sense to enact a strong equality clause but exclude its application in the case of

discrimination on grounds of gender.

1, Option (d) leaves room for the duly elected Constitution Making Body to give
proper consideration to the matter and to reconcile the ideal of equality and the
cultural values embodied in customary law. The matter cannot now be decided finally
and extensive consultation is essential. This option recognises the existence of the
problem, retains, for the interim the status quo, and delegates to the Constitution
Making Body the opportunity to reform the rules under discussion after proper
research, consultation and mature reflection.
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2. In order to preveu uiscnmination against wo
or maternity and to ensure their effective right tow0Ork, measures sh
to prevent their dismissal in the event of m
paid maternity leave, with the guarante

f returning to fg
and to provide the necessary social

d-care facilities.

Article 11
1. The principfe of equality 9 fights of men and women demands
implementatio all States in acggfdance with the principles of the Charter of

hiversal Declaration of Human Rights.
overnmental organizations and individuals are
urge erefore, to do in their power to promote the implementation of the
pofciples contained in this Declaration.

5. CONVENTION ON THE ELIMINATION OF ALL
FORMS OF DISCRIMINATION AGAINST WOMEN

(1979) G.A. Res. 34/180, 34 U.N. GAOR, Supp. (No. 46) at 193, U.N. Doc.
A/34/46 (1979). In force 3 September 1981 in accordance with Article 27.

THE STATES PARTIES TO THE PRESENT CONVENTION,

Noting that the Charter of the United Nations reaffirms faith in fundamental
human rights, in the dignity and worth of the human person and in the equal
rights of men and women,

Noting that the Universal Declaration of Human Rights affirms the principle
of the inadmissibility of discrimination and proclaims that all human beings are
born free and equal in dignity and rights and that everyone is entitled to all the
rights and freedoms set forth therein, without distinction of any kind, including
distinction based on sex,

Noting that the States Parties to the International Covenants on Human
Rights have the obligation to ensure the equal right of men and women to enjoy
all economic, social, cultural, civil and political rights,

Considering the international conventions concluded under the auspices of
the United Nations and the specialized agencies promoting equality of rights of
men and women,

Noting also the resolutions, declarations and recommendations adopted by
the United Nations and the specialized agencies promoting equality of rights of
men and women,

Concerned, however, that despite these various instruments extensive
discrimination against women continues to exist,

Recalling that discrimination against women violates the principles of
equality of rights and respect for human dignity, is an obstacle to the participa-
tion of women, on equal terms with men, in the political, social, economic and

cultural life of their countries, hampers the growth of the prosperity of society
and the family and makes more difficult the full development of the potential-
ities of women in the service of their countries and of humanity,

Concerned that in situations of poverty women have the least access to food,
health, education, training and opportunities for employment and other needs,

Convinced that the establishment of the new international economic order
pased on equality and justice will contribute significantly towards the promotion
of equality between men and women,

Emphasizing that the eradication of apartheid, all forms of racism, racial
discrimination, colonialism, neo-colonialism, aggression, foreign occupation
and domination and interference in the internal affairs of States is essential to
the full enjoyment of the rights of men and women,

Affirming that the strengthening of international peace and security, the
relaxation of international tension, mutual co-operation among all States irre-
spective of their social and economic systems, general and complete disarma-
ment, in particular nuclear disarmament under strict and effective international
control, the affirmation of the principles of justice, equality and mutual benefit
in relations among countries and the realization of the right of peoples under
alien and colonial domination and foreign occupation to self-determination and
independence, as well as respect for national sovereignty and territorial integ-
rity, will promote social progress and development and as a consequence will
contribute to the attainment of full equality between men and women,

Convinced that the full and complete development of a country, the welfare
of the world and the cause of peace require the maximum participation of
women on equal terms with men in all fields,

Bearing in mind the great contribution of women to the welfare of the family
and to the development of society, so far not fully recognized, the social
significance of maternity and the role of both parents in the family and in the
upbringing of children, and aware that the role of women in procreation should
not be a basis for discrimination but that the upbringing of children requires a
sharing of responsibility between men and women and society as a whole,

Auware that a change in the traditional role of men as well as the role of
women in society and in the family is needed to achieve full equality between
men and women, :

Determined to implement the principles set forth in the Declaration on the
Elimination of Discrimination against Women and, for that purpose, to adopt
the measures required for the elimination of such discrimination in all its forms
and manifestations,

Have agreed on the following:

PART | ;
. —/ ; :
Article 1

For the purposes of the present Convention, the term “discrimination
against women’’ shall mean any distinction, exclusion or restriction made on the
basis of sex which has the effect or purpose of impairing or nullifying the rec-
ognition, enjoyment or exercise by women, irrespective of their marital status, on
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a basis of equality of men and women, of human rights and fundamental free-
doms in the political, economic, sodial, cultural, civil or any other field.

Article 2

States Parties condemn discrimination against women in all its forms, agree
to pursue by all appropriate means and without delay a policy of eliminating
discrimination against women and, to this end, undertake:

a. To embody the principle of the equality of men and women in
their national constitutions or other appropriate legislation if not yet
incorporated therein and to ensure, through law and other appropriate
means, the practical realization of this principle;

b. To adopt appropriate legislative and other measures, including
sanctions where appropriate, prohibiting all discrimination against
women;

c. To establish legal protection of the rights of women on an equal
basis with men and to ensure through competent national tribunals
and other public institutions the effective protection of women against
any act of discrimination;

d. To refrain from engaging in any act or practice of discrimination
against women and to ensure that public authorities and institutions
shall act in conformity with this obligation;

e. To take all appropriate measures to eliminate discrimination
against women by any person, organization or enterprise;

f. To take all appropriate measures, including legislation, to modify
or abolish existing laws, regulations, customs and practices which
constitute discrimination against women;

g. To repeal all national penal provisions which constitute discrim-
ination against women.

Article 3

States Parties shall take in all fields, in particular in the political, social,
economic and cultural fields, all appropriate measures, including legislation, to
ensure the full development and advancement of women, for the purpose of
guaranteeing them the exercise and enjoyment of human rights and fundamen-
tal freedoms on a basis of equality with men.

Article 4

1. Adoption by States Parties of temporary special measures aimed at

% s
X/ accelerating de facto equality between men and women shall not be considered

discrimination as defined in the present Convention, but shall in no way entail
as a consequence the maintenance of unequal or separate standards; these
measures shall be discontinued when the objectives of equality of opportunity
and treatment have been achieved.

2. Adoption by States Parties of special measures, including those measures
contained in the present Convention, aimed at protecting maternity shall not be
considered discriminatory.

ir
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Article 5

States Parties shall take all appropriate measures:

a. To modify the social and cultural patterns of conduct of men and
women, with a view to achieving the elimination of prejudices and
customary and all other practices which are based on the idea of the
inferiority or the superiority of either of the sexes or on stereotyped .
roles for men and women; [

b. To ensure that family education includes a proper understanding !
of maternity as a social function and the recognition of the common
responsibility of men and women in the upbringing and development
of their children, it being understood that the interest of the children is
the primordial consideration in all cases.

Article 6

States Parties shall take all appropriate measures, including legislation, to
suppress all forms of traffic in women and exploitation of prostitution of women.

PART 1l
Article 7

States Parties shall take all appropriate measures to eliminate discrimination
against women in the political and public life of the country and, in particular,
shall ensure to women, on equal teriiis with mién, the right:

a. To vote in all elections and public referenda and to be eligible for
election to all publicly elected bodies;

b. To participate in the formulation of government policy and the
implementation thereof and to hold public office and perform all public
functions at all levels of government;

c. To participate in non-governmental organizations and associa-
tions concerned with the public and political life of the country.

Article 8

States Parties shall take all appropriate measures to ensure to women, on
equal terms with men and without any discrimination, the opportunity to
represent their Governments at the international level and to participate in the
work of international organizations.

Article 9

1. _S!ales Parties shall grant women equal rights with men to acquire, change
or relam. their nationality. They shall ensure in particular that neither marriage
to an alien nor change of nationality by the husband during marriage shall
automatically change the nationality of the wife, render her stateless or force
“Pm; hser the nationality of the husband.

- States Parties shall grant women ri i i
sl sr Childre’g‘r. equal rights with men in respect to the
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States Parties shall take all appropriate measures to eliminate discrimination
against women in order to ensure to them equal rights with men in the field of
ggij.lcatlon and in particular to ensure, on a basis of equality of men and women:

a. The same conditions for career and vocational guidance, for
access to studies and for the achievement of diplomas in educational
establishments of all categories in rural as well as in urban areas; this
equality shall be ensured in pre-school, general, technical, professional
and higher technical education, as well as in all types of vocational
training;

b. Access to the same curricula, the same examinations, teaching
staff with qualifications of the same standard and school premises and
equipment of the same quality;

c. The elimination of any stereotyped concept of the roles of men
and women at all levels and in all forms of education by encouraging
coeducation and other types of education which will help to achieve
this aim and, in particular, by the revision of textbooks and school
programmes and the adaptation of teaching methods;

d. The same opportunities to benefit from scholarships and other
study grants;

e. The same opportunities for access to programmes of continuing
education, including adult and functional literacy programmes, partic-
ularly those aimed at reducing, at the earliest possible time, any gap in
education existing between men and women;

f. The reduction of female student drop-out rates and the organiza-
tion of programmes for girls and women who have left school
prematurely;

g- The same opportunities to participate actively in sports and
physical education;

h. Access to specific edu ational information to help to ensure the
health and well-being of families, including information and advice un
family planning,.

Article 11

1. States Parties shall take all appropriate measures to eliminate discrimi-
nation against women in the field of employment in order to ensure, on a basis
of equality of men and women, the saime i-ighls, in particular:

a. The right to work as an inalienable right of all human beings;

b. The right to the same employment opportunities, including the
application of the same criteria for selection in matters of employment;

c. The right to free choice of profession and employment, the right

to promotion, job security and all benefits and conditions of service

and the right to receive vocational training and retraining, including

apprenticeships, advanced vocational training and recurrent training;

d. The right to equal remuneration, including benefits, and to equal
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treatment in respect of work of equal value, as well as equality of

treatment in the evaluation of the quality of work;

e. The right to social security, particularly in cases of retirement,
unemployment, sickness, invalidity and old age and other incapacity
to work, as well as the right to paid leave;

f. The right to protection of health and to safety in working
conditions, including the safeguarding of the function of reproduction.

2. In order to prevent discrimination against women on the grounds of
marriage or maternity and to ensure their effective right to work, States Parties
shall take appropriate measures:

a. To prohibit, subject to the imposition of sanctions, dismissal on
the grounds of pregnancy or of maternity leave and discrimination in
dismissals on the basis of marital status;

b. To introduce maternity leave with pay or with comparable social
benefits without loss of former employment, seniority or social allow-
ances;

c. To encourage the provision of the necessary supporting social
services to enable parents to combine family obligations with work
responsibilities and participation in public life, in particular through
promoting the establishment and development of a network of child-
care facilities;

d. To provide special protection to women during pregnancy in
types of work proved to be harmful to them.

3. Protective legislation relating to matters covered in this article shall be
reviewed periodically in the light of scientific and technological knowledge and
shall be revised, repealed or extended as necessary.

Article 12

1. States Parties shall take all appropriate measures to eliminate discrimi-
nation against wemen in the field of health care in order to ensure, on a basis of
equality of men and wo: cn; access to health care services, including those
related to family planning.

2. Notwithstanding the provisions of paragraph 1 of this article, States
Parties shall ensure to women appropriate services in connexion with preg-
nancy, confinement and the post-natal period, granting free services where
necessary, as well as adequate nutrition during pregnancy and lactation.

Article 13

States Parties shall take all appmpriate measures to eliminate discrimination
against women in other areas of economic and social life in order to SIENEE; OR
a. The right to family benefits;
b. The right to bank loans, mortgages and other forms of financial
credit;
c. The right to participate in recreational activities, sports and all
aspects of cultural life.
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Article 14

1. States Parties shall take into account the particular problems faced by
rural women and the significant roles which rural women play in the economic
survival of their families, including their work in the non-monetized sectors of
the economy, and shall take all appropriate measures to ensure the application
of the provisions of this Convention to women in rural areas.

2. States Parties shall take all appropriate measures to eliminate discrimi-
nation against women in rural areas in order to ensure, on a basis of equality of
men and women, that they participate in and benefit from rural development
and, in particular, shall ensure to such women the right:

a. To participate in the elaboration and implementation of develop-
ment planning at all levels;

b. To have access to adequate health care facilities, including infor-
mation, counselling and services in family planning;

c. To benefit directly from social security programmes;

d. To obtain all types of training and education, formal and non-
formal, including that relating to functional literacy, as well as, inter
alia, the benefit of all community and extension services, in order to
increase their technical proficiency;

e. To organize self-help groups and co-operatives in order to obtain
equal access to economic opportunities through employment or self-
employment;

f. To participate in all community activities;

8- To have access to agricultural credit and loans, marketing facili-
ties, appropriate technology and equal treatment in land and agrarian
reform as well as in land resettlement schemes;

h. To enjoy adequate living conditions, particularly in relation to
housing, sanitation, electricity and water supply, transport and com-
munications.

PART IV
Article 15

1. States Parties shall accord to women equality with men before the law.

2. States Parties shall accord to women, in civil matters, a legal capacity
identical to that of men and the same opportunities to exercise that capacity. In
particular, they shall give women equal rights to conclude contracts and to
administer property and shall treat them equally in all stages of procedure in
courts and tribunals.

3. States Parties agree that all contracts and all other private instruments of
any kind with a legal effect which is directed at restricting the legal capacity of
women shall be deemed null and void.

4. States Parties shall accord to men and women the same rights with regard
.o the law relating to the movement of persons and the freedom to choose their
residence and domicile.

Article 16

1. States Parties shall take all appropriate measures to eliminate discrimi-
nation against women in all matters relating to marriage and family relations and
in particular shall ensure, on a basis of equality of men and women:

a. The same right to enter into marriage;

b. The same right freely to choose a spouse and to enter into
marriage only with their free and full consent;

¢. The same rights and responsibilities during marriage and at its
dissolution;

d. The same rights and responsibilities as parents, irrespective of
their marital status, in matters relating to their children; in all cases the
interests of the children shall be paramount;

e. The same rights to decide freely and responsibly on the number
and spacing of their children and to have access to the information,
education and means to enable them to exercise these rights;

f. The same rights and responsibilities with regard to guardianship,
wardship, trusteeship and adoption of children, or similar institutions
where these concepts exist in national legislation; in all cases the
interests of the children shall be paramount;

g- The same personal rights as husband and wife, including the
right to choose a family name, a profession and an occupation;

. h. The same rights for both spouses in respect of the ownership,

acquisition, management, administration, enjoyment and disposition

of property, whether free of charge or for a valuable consideration.

2. The betrothal and the marriage of a child shall have no legal effect, and
all necessary action, including legislation, shall be taken to specify a minimum
age for marriage and to make the registration of marriages in an official registry
compulsory.

LN

[For omitted procedural provisions, Articles 17-22, see below, Chapter IV.A.8.]

PART VI
Article 23

Nothing in this Convention shall affect any provisions that are more
conducive to the achievement of equality between men and women which may
be contained:

(@) In the legislation of a State Party; or

(¢) In any other international convention, treaty or agreement in force for
that State.

Article 24

i Sla_les Parties undertake to adopt all necessary measures at the national
vel aimed at achieving the full realization of the rights recognized in the
Present Convention.
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1. The present Convention shall be open for signature by all States.

2. The Secretary-General of the United Nations is designated as the
depositary of the present Convention.

3. The present Convention is subject to ratification. Instruments of ratifi-
cation shall be deposited with the Secretary-General of the United Nations.

4. The present Convention shall be open to accession by all States.
Accession shall be effected by the deposit of an instrument of accession with the
Secretary-General of the United Nations.

Article 26

1. A request for the revision of the present Convention may be made at any
time by any State Party by means of a notification in writing addressed to the
Secretary-General of the United Nations.

2. The General Assembly of the United Nations shall decide upon the
steps, if any, to be taken in respect of such a request.

Arlicle 27

1. The present Convention shall enter into force on the thirtieth day after
the date of deposit with the Secretary-General of the United Nations of the
twentieth instrument of ratification or accession.

2. For each State ratifying the present Convention or acceding to it after the
deposit of the twentieth instrument of ratification or accession, the Convention
shall enter into force on the thirtieth day after the date of the deposit of its own
instrument of ratification or accession.

Article 28

1. The Secretary-General of the United Nations shall receive and circulate to
all States the text of reservations made by States at the time of ratification or
accession.

2. A reservation incompatible with the object and purpose of the present
Convention shall not be permitted.

3. Reservations may be withdrawn at any time by notification to this effect
addressed to the Secretary-General of the United Nations, who shall then
inform all States thereof. Such notification shall take effect on the date on which
it is received.

LA ]

[For omitted procedural provisions, Article 29, see below, Chapter IV.A.8.)
Article 30

The present Convention, the Arabic, Chinese, English, French, Russian and
Spanish texts of which are equally authentic, shall be deposited with the
Secretary-General of the United Nations.
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Article 25

1. The present Convention shall be open for signatuyé by all States.

2. The Secretary-General of the United Nations/is designated as the
depositary of the present Convention.

3. The present Convention is subject to ratificaffon. Instruments of ratifi-
cation shall be deposited with the Secretary-Generaf of the United Nations.

4. The present Convention shall be open Ao accession by all States.
Accession shall be effected by the deposit of an inftrument of accession with the
Secretary-General of the United Nations.

Article 26

1. A request for the revision of the presént Convention may be made at any
time by any State Party by means of a nofification in writing addressed to the
Secretary-General of the United Nations

2. The General Assembly of the Ynited Nations shall decide upon the
steps, if any, to be taken in respect of fuch a request.

Article 27

1. The present Convention shafl enter into force on the thirtieth day after
the date of deposit with the Secgbtary-General of the United Nations of the
twentieth instrument of ratificatigh or accession.

2. For each State ratifying th¢ present Convention or acceding to it after the
deposit of the twentieth instrurgent of ratification or accession, the Convention
shall enter into force on the thiftieth day after the date of the deposit of its own
instrument of ratification or agcession.

Article 28

1. The Secretary-Generpl of the United Nations shall receive and circulate to
all States the text of reserpations made by States at the time of ratification or
accession.

2. A reservation incgmpatible with the object and purpose of the present
Convention shall not be/permitted.

3. Reservations may be withdrawn at any time by notification to this effect
addressed to the Secyetary-General of the United Nations, who shall then
inform all States therepf. Such notification shall take effect on the date on which
it is received.
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[For omitted procedural provisions, Article 29, see below, Chapter IV.A.8.)
Article 30

The present {Convention, the Arabic, Chinese, English, French, Russian and
Spanish texts of which are equally authentic, shall be deposited with the
tary-Geneyal of the United Nations.
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6. DECLARATION ON THE ELIMINATION OF ALL
FORMS OF INTOLERANCE AND OF DISCRIMINA-

TION BASED ON RELIGION OR BELIEF (1981) G.A. Res.
36/55, 36 U.N. GAOR, Supp. (No. 51) 171, U.N. Doc. A/36/51 (1981).

THE GENERAL ASSEMBLY,

Considering that one of the basic principles of the Charter of the United
Nations is that of the dignity and equality inherent in all human beings, and that
all Member States have pledged themselves to take joint and separate action in
co-operation with the United Nations to promote and encourage universal
respect for and observance of human rights and fundamental freedoms for all,
without distinction as to race, sex, language or religion,

Considering that the Universal Declaration of Human Rights and the
International Covenants on Human Rights proclaim the principles of non-
discrimination and equality before the law and the right to freedom of thought,
conscience, religion or belief,

Considering that the disregard and infringement of human rights and
fundamental freedoms, in particular of the right to freedom of thought,
conscience, religion or whatever belief, have brought, directly or indirectly, wars
and great suffering to mankind, especially where they serve as a means of
foreign interference in the internal affairs of other States and amount to kindling
hatred between peoples and nations,

Considering that religion or belief, for anyone who professes either, is one of
the fundamental elements in his conception of life and that freedom of religion
or belief should be fully respected and guaranteed,

Considering that it is essential to promote understanding, tolerance and
respect in matters relating to freedom of religion or belief and to ensure that the
use of religion or belief for ends inconsistent with the Charter, other relevant
instruments of the United Nations and the purposes and principles of the
present Declaration is inadmissible,

Convinced that freedom of religion or belief should also contribute to the
attainment of the goals of world peace, social justice and friendship among
peoples and to the elimination of ideologies or practices of colonialism and racial
discrimination,

Noting with satisfaction the adoption of several, and the coming into force of

some, conventions, under the aegis of the United Nations and of the specialized
agencies, for the elimination of various forms of discrimination,
_ Concerned by manifestations of intolerance and by the existence of discrim-
Ination in matters of religion or belief still in evidence in some areas of the world,
. Resolved to adopt all necessary measures for the speedy elimination of such
intolerance in all its forms and manifestations and to prevent and combat
discrimination on the grounds of religion or belief,

Proclaims this Declaration on the Elimination of All Forms of Intolerance and
of Discrimination Based on Religion or Belief:
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Article 1

1. Everyone shall have the right to freedom of thought, conscience and
religion. This right shall include freedom to have a religion or whatever belief of
his choice, and freedom, either individually or in community with others and in
public or private, to manifest his religion or belief in worship, observance,
practice and teaching.

2. No one shall be subject to a coercion which would impair his freedom to
have a religion or belief of his choice.

3. Freedom to manifest one’s religion or belief may be subject only to such
limitations as are prescribed by law and are necessary to protect public safety,
order, health or morals or the fundamental rights and freedoms of others.

Article 2

1. No one shall be subject to discrimination by any State, institution, group
of persons or person on the grounds of religion or belief.

2. For the purposes of the present Declaration, the expression “intolerance
and discrimination based on religion or belief”” means any distinction, exclusion,
restriction or preference based on religion or belief and having as its purpose or
as its effect nullification or impairment of the recognition, enjoyment or exercise
of human rights and fundamental freedoms on an equal basis.

Article 3

Discrimination between human beings on the grounds of religion or belief
constitutes an affront to human dignity and a disavowal of the principles of the
Charter of the United Nations, and shall be condemned as a violation of the
human rights and fundamental freedoms proclaimed in a Universal Declaration
of Human Rights and enunciated in detail in the International Covenants on

Human Rights, and as an obstacle to friendly and peaceful relations between
nations.

Article 4

1. All states shall take effective measures to prevent and eliminate discrim-
ination on the grounds of religion or belief in the recognition, exercise and
enjoyment of human rights and fundamental freedoms in all fields of civil,
economic, political, social and cultural life.

2. All States shall make all efforts to enact or rescind legislation where
necessary to prohibit any such discrimination, and to take all appropriate

measures to combat intolerance on the grounds of religion or belief in this
matter.

Article 5

1. The parents or, as the case may be, the legal guardians of the child have
the right to organize the life within the family in accordance with their religion
or belief and bearing in mind the moral education in which they believe the child
should be brought up.
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2. Every child shall enjoy the right to have access to education in the matter
of religion or belief in accordance with the wishes of his parent:.; or, as tl_re case
may be, legal guardians, and shall not be compelled to receive teaching on
religion or belief against the wishes of his parents or legal guardians, the best
interests of the child being the guiding principle. il

3. The child shall be protected from any form of d_lscnmmahon on_the
grounds of religion or belief. He shall be brought up.in a spirit of understanding,
tolerance, friendship among peoples, peace and universal bmt.herhood, respect
for freedom of religion or belief of others, and in full consciousness that his
energy and talents should be devoted to the service of his fellom:v men.

4. In the case of a child who is not under the care either of h!s parents or of
legal guardians, due account shall be taken of lh'eir expres.sed wishes or of any
other proof of their wishes in the mallier of religion or belief, the best interests

he child being the guiding principle.
= 5. Practices ogf a relgi;ion gr FI;eliefl:i’ﬂ which a child is brought up must not be
injurious to his physical or mental health or to his full development, taking into
account article 1, paragraph 3, of the present Declaration.

Article 6

In accordance with article 1 of the present Declaration, and subject to the
provisions of article 1, paragraph 3, the right to freedom of thought, conscience,
religion or belief shall include, inter alia, the following freel:.loms: .

a. To worship or assemble in connection with a religion or belief,
and to establish and maintain places for these purposes;

b. To establish and maintain appropriate charitable or humanitarian
institutions;

¢. To make, acquire and use to an adequate extent the necessary
articles and materials related to the rites or customs of a religion or belief;

d. To write, issue and disseminate relevant publications in these
areas;

e. To teach a religion or belief in places suitable for these purposes;

f. To solicit and receive voluntary financial and other contributions
from individuals and institutions; ! ;

g- To train, appoint, elect or designate by succession appropriate
leaders called for by the requirements and standards of any religion or
belief;

h. To observe days of rest and to celebrate holidays and ceremonies
in accordance with the precepts of one’s religion or belief;

i. To establish and maintain communications with individuals and
communities in matters of religion or belief at the national and
international levels.

Article 7

The rights and freedoms set forth in the present Declaration shall be
accorded in national legislation in such a manner that everyone shall be able to
avail himself of such rights and freedoms in practice.
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Article 8

Nothing in the present Declaration shall be construed as restricting or
derogating from any right defined in the Universal Declaration of Human Rights
and the International Covenants on Human Rights.

7.\DECLARATION ON THE PARTICIPATION OF
WOMEN IN PROMOTING INTERNATIONAL PEACE

AND, CO-OPERATION (1982) G.A. Res. 37/63, 37 U.N. GAOR,
Supp. (No. 51) at 194, U.N. Doc. A/37/51 (1983).

THE GENERAL ASSEMBLY,

Consideryug that the Charter of the United Nations expresses the determi-
nation of the eoples of the United Nations to reaffirm faith in the equal rights
of men and wolgen and to Practise tolerance and live together in peace with one
another as good\peighbours,

Considering al\o that the Universal Declaration of Human Rights proclaims
that the inherent dl ity and equal and inalienable rights of all members of the
human family is the\foundation for freedom, justice and peace in the world,

Considering furthd that the International Covenants on Human Rights
provide for the equal rikht of men and women to the enjoyment of all economic,
social, cultural, civil and\p olitical rights,

Reaffirming the objedtives of the United Nations Decade for Women:
Equality, Development and Peace,

Taking into account the r solutions, declarations, conventions, programmes
and recommendations of the\United Nations and the specialized agencies 3rfd
international conferences desigped to eliminate all forms of discriminatiopand
to promote equal rights for mer\and women,

Recalling that the Declaration \of Mexico on the Equality of Womegpand Their
Contribution to Development and\Peace, 1975, states that women’have a vital
role to play in the promotion of pexce in all spheres of life; ip/fhe family, the
community, the nation and the worl) ) :

Recalling that the Convention on Me Elimination of Afl Forms of Discrimi-
nation Against Women declares that di imination agafnst women violates the
principles of equality of rights and respéct for humah dignity, is an obstacle to
the participation of women, on equal terrks with’men, in the economic, social,
cultural, civil and political life of their countYies'and makes more difficult the full
development of the potentialities of womes the service of their countries and
of humanity,

Recalling also that the Convengién on the Elimination of All Forms of
Discrimination against Women a rms that thd strengthening of international
peace and security, the relaxatigh of internation} tension, mutual co-operation
among all States irrespective of their social and edpnomic systems, general and
complete disarmament and in particular, nuclear dgarmament under strict and
effective international control, the affirmation of he principles of justice,

e

equality and mutual benefit in relations ag‘nong cpun'tries ang e realuaho: of
the right of peoples under alien and colonial domination apd {orelgn.occ;lpa or:
to self-determination and independence, as well_as respect for nahonT smrert
eignty and territorial integrity, will promote sogal progress and d]:we b(;pmen
and as a consequence, will contribute to the attaipfnent of full equality between
women,
men;;ggni::‘ng that the Convention on the Elimination of All Forms of
Discrimination against Women obligateg/States Part]es to take all appropriate
measures to eliminate discrimination ggainst women in all |fs ‘fc.vrms and in e\;ery
field of human endeavor, includi d polihrcs, Tct(;nomic activities, law, employ-
ation, health care ang'domestic relations, )
men;\'fo‘:?nl;cthal, despite progrgés towards the acl}ievemenl of equ.ahty betwgen
men and women, considerapfe discrimination against women C(.)ntn:tues to gnsl,l
thereby impeding the acfife participation of women in promoting internationa
ratiop’
Peac:\’:l'c‘:m(;'::ﬁfe pontribution which women have nevertheless rr!ade lowards
promoting interpdtional peace and co-operal-i(:m, ‘th? stlruggle against colonfal-
ism, apartheid, 41l forms of racism and racial cl_nscnmmahon, foreign aggression
and occupa}i6n and all forms of alien domination, and towards the unrestricted
and effegiive enjoyment of human rights and fundamenta’l freedoms, . ;
Wpltoming also the contribution of women for a just restructuring o
intepiational economic relations and the achievement of a new international
egonomic order, ) ) '
Convinced that women can play an important and increasing role in these
areas, .
Solemnly proclaims the Declaration on the Participatiofl of Women in Prl?-
moting International Peace and Co-operation set forth in the annex to the
present resolution.
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ANNEX

Declaration on the Participation of Women in Promoting International Peace
and Co-operation

PART |
Article 1

Women and men have an equal and vital interest in contributing to
international peace and co-operation. To this end women must be en:.tb_led to
exercise their right to participate in the economic, social, cultural, civil and
Political affairs of society on an equal footing with men.

Article 2

The full participation of women in the economic, social: culturafl, civil and
Political affairs of society and in the endeavor to promote international peace
and Co-operation is dependent on a balanced and equitable distribution of roles

tween men and women iWe family and in society as a whole.
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Head of Administratic FAXNO: _#&1( ~ 22 #S’ﬁt Post-It Notes from 3M
Multi-Party Negotiatemy—vweoevs .
P O Box 307
1600

Fax No.011-397221}1
Dear Dr Eloff

COMMENTS ON "EQUALITY" CLAUSE IN RELATION TO CERTAIN

ASPECTS OF INDIGENOUS LAW | )

With reference to the above please find enclosed herewith
my comments on the impact of the Draft Bill on customary
law and apecifically on the agpects indicated in your
letter. It is indeed a great pity that I did not have
much time at my disposal as the matters that are the
subject of discussion are issues of great moment in ‘.

customary law.

Yours sincerely

AT

¥, % 4. 10).9.4:
REGISTRAR ‘AND FORMERLY HEAD OF
DEPARTMENT OF PRIVATE AND CUSTOMARY LAW
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THE EFFECT OF THE EQUALITY CLAUSE OF THE FUNDAMENTAL RIGHTS
AS IT STANDS ON CUSTOMARY LAW AND WITH SPECIFIC REFERENCE
TO THE FOLLOWING :

1 Law of succession and inheritance
2. Marriage
3. Authority of chiefs -

- legal succession

- institution of chieftainship

- allocation of communal land and rights to property
and their traditional functions

It seews Lhal Lhis Clause should be read together with
clause 11 of the Constitutional principles which seek to
prohibit racial, gender and other forms of discrimination
and promote racial and gender equality and national unity.

Obgervatians

Before commenting on the effect of the equality clause on
those aspects of indigenous law indicated in this
assignment I would like to make a few observations on the
aforegoing clauses :

Firstly it seems that these clauses contradict the
provisions of clause 26 which seek to entrench a person's
right to participate in the cultural life of his or her

choice. Indigenous law is largely custom based law and
as such an embodiment of the cultural life as enjoyed in
the rural communities. The equality clauses undermine

the hierachical social structure of the rural society.

It also means that the equality clause contradicts clause
8 relating to freedom of religion which is founded on
ancestor worship which embraces the seniority principle in
terms of which the traditional elders play an active role.

The elders are, in most countries in Africa, regarded as
the repository of tradition, and as such their views are
accorded great weight in the settlement of disputes.
This is the position even in those African societies
without chiefs. In Africa of which South Africa is part
law in the African communities develop out of community
needs and therefore reflects the cultural values of the
African society.

2./Most .....
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-

Most African countries including our immediate neighbours
in Southern and East Africa are still grappling with the
gender issue where they seek to accommodate it in their
marriage legislation. Most legal disabilities of women
have been adequately addressed in the 1988 South African
Matrimonial Property Act in so far as it deals with the
personal and the economic equality in marriage whilst
retaining the husband as the head of the household.

In Africa age and gender discrimination merely underscores
the hierachical nature of the social structure which is
beefed up by scme social practices that are still endemic
in some areas such as, for example, the custom of
circumcision among the Cape Nguni.

The gender and some related issues need to be vigorously
canvassed at the grassrcots level. At Jleast some
mechanisms for consulting the man-in-the rural homesteads
need to be carefully worked out.

Specific comments
1. w_ of asBi d i itan

The indigenous law of succession throughout Southern
African tribes is based on the principle of male

primogeniture. This has been for centuries. The
same applies to the law of inheritance in so far as
the devolution of property is concerned. The

rationale here is not discrimination on gender lines
but the perpetuation of the headship of the family
as the heir does not succeed in the common law sense
but merely steps into the shoes of the deceased head
in regard to the administration of the assets and
payment of liabilities.

The equality clause will therefore result into a
state of confusion as there will be a need to spell
out the legal position by means of legislation.
What should be done here perhaps would be to include
the female within the principle so that in the event
of absence of male issues in the Household the
deceased daughters should be considered.

The exclusion of females was perhaps on the
expectation that females would in any way get married

and be absorbed elsewhere. This was to ensure that
property should remain in the hands of the family.
Bl 2)s saas
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Marriage

I have already alluded to the fact that legal
disabilities affecting women in marriage have already
peen addressed in the Matrimonial Property law of

South Africa which was passed in 1988. Women cou}d
opt out of customary law by choosing to marry in
terms of the Matrimonial Property Act. There are

again some major cultural considerations in customary
law such as the role of lobola in marriage, the
influence of extended family, the centripetal
position of the head of the family, vis-a-vis the
other inmates of the household, the role of kinship
and religion (ancestor worship). 1t seems that
the only way in which the gender issue can be
ameliorated is by means of legislation after wide
consultation with all concerned instead of
entrenching it in a bill of rights or constitutional
provision. We say so because this is going te be
a major social transformation from a marriage system
of a society based on extended family system to one
based on a nuclear one. Kenya's and Uganda's
proposed law reform measures could not be translated
into law because of serious disagreements on the
gender issue. The major step which needs to be taken
is the integration of marriage laws i.e. customary
law system and the one based on received Western law.

tho o) ief

The authority to chiefs does not pose a problem since
a chief is merely primus inter pares (first among
equals).

The question of lagal succession to chieftainship is
also governed by custom. The process does not only
involve the family concerned but the ultimate
approval of the whoule Liile. Unless theoe mattore
are agreed upon at grassroots level any changes
brought about from above will result into a paper
law that may not be respected by the people mostly
to be affected by it.

I would strongly recommend that matters relating to
chieftainship be dealt with at regicnal level rather
than at the abstract level by people who know nothing
about the institution.

4./Allocation .....
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Allocation of communal land and rights to property

and thejir traditional functions

The equality clause does not seem to have a bearing
on this aspect. The allocation of communal land
is group oriented. The communalistic elements
manifest themselves in land ownership, particularly
in settlement patterns. The principle underlying
land tenure among the Africans was the one that was
recognised as far back as in 1883 in the 1883 Barry
Commission Report: namely, that the land belongs to
the tribe and that the chief has the right of giving
occupation to it as between the members of the tribe
and the headman again have the right of aubdividing
subject to any appeal made to the chief, This
means that even agricultural land was, subject to
priority of individual occupation, held in common.
Nowadays these communal principles are only accurate
in 8o far as the grazing rights are concerned.
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HMEMORANDUM

TO: MULTI-PARTY NEGOTIATING PROCESS
FROM: PROF C R X DLAMINI 8C

8UBJECT: EQUALITY CLAUSE AND CUSTOMARY LAW

i.  BACKGROUND

(a) I received a brief from the Multi-Party Negotiating
Council on the provisions of a proposed bill of rights
and especially the "eguality" clause and customary law.

T had been made to understand that I would have to
present viva voce evidence before the Council on
20 August 1993, but subsequently I was informed it was
an error.

Because of the limited time at my disposal, I could not
provide a detailed memorandum. All 1 could do is to
summarise my recommendations and submit two of ny
writings on the relevant issues. The one was published
in the Acta Juridica and the other is unpublished.

Should the Council require more information, I shall
only be too glad to supply.

IS8SUES FOR DISCUSSION

The central issue is whether certain institutions of
customary law are compatible with the provisions of a
bill of rights and in particular the "equality" clause.

The egquality provision should not be interpreted to
mean that all people are equal. Although people are
equal as human beings, they are not equal in all
material aspects. Egquality of treatment as an
ingredient of justice does not imply that people should
be treated equally whatever their position in life. It
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simply means that if there is disparity of treatment it
should not be based on irrelevant or capricious grounds
but on fair and justifiable ones. Difference in the
conditions of people may merit differential treatnment.
What is unacceptable is invidious discrimination.

Customary law is part of the culture of the black
people and if the bill of rights also provides for a
right to participate in the cultural life of a people,
then it would be inconsistent simply to strike down
customary law with the stroke of a pen. Mcreover, it
would be dysfunctional.

Although there may be problems with certain provisions
of customary law, the proper thing to do is to attend
to the undesirable aspects and not to do away with
customary law. The reason for this is that, as I
pointed out in the attached articles, customary 1law
still has a reole to play. It is a law that is
regulating the life of a nhumber of people.

The attached dccument deals with the law of succession
and inheritance.

The other attached article deals with a customary
marriage, property law and to some extent the judicial
function of chiefs.

A project committee of the South African Law Commission
is dealing with the whole of the harmonization between
customary law and the common law. Its findings and
recormendations would solve some of the problems
raised.

RECOMMENDATIONE

Briefly my recommendation is that the recognition and
application of customary law in general be provided for
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in a bill of rights, but this should be made dependent
on the consent of the parties concerned. I would there-
fore support something similar to what was suggested by
the South African Law Commission in clause 33 of its
proposed bill of rights.

(b) On the institution of chieftainship in general I would
recommend that it be retained because it still has a
role to play especially in the rural areas. To attempt
to supplant it would not only be dysfunctional but it
would also be dangerous. The views of the people
affected must be consulted before any decision is taken
on it.

(c) Aspects of customary law which are regarded as being in
conflict with a bill of rights can be dealt with
individually and as they come up for consideration.

b ~
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The Rog of Customary Law in Meetis

g
Social Needs ®

PROF C R M DLAMINI*
University of Zululand

I INTRODUCTION

There is no doubt that our sacicty is in 2 state of flux because of the
socio-economic and political changes that are taking place. Not only is a
new democratic constitutional dispensation topical, but actention is also
increasingly being paid to a new and legitimate legal order for 3 future
South Africa.! In the debate on 2 new constitational and legal
dispensation, the idea of a charter of human rights has become almost

otiable although there is diffcrence of emphasis between the
South African Law Commission’s proposed Bill of Rights and the onc
proposcd by the African National Congress (ANC).?

The crucial question, therefore, is whether the promotion and
protection of human rights, which will be such a feature of the new legal
order, is compatible with certain institutions of African customary law,
Morcover, arc there any basic soaal needs which customary law still
meets? The latter question might even seem senscless because any law
can only continue as long as it has a role to play. If it no longer has any
role to play, it simply dies a natural death. The very fact that customary
law uilrcxists should render that question redundant. But the marter is
not as simple as chat.

Some would even argue that preoccupation with customary law is a
useless exercise, This view, however, is based not on the current realitics
but on 2 value judgment. Customary law is not going to die tomorrow.
To address these questions is therefore not inerely an academic exercise
but'a practical necessity. At the root of some of the quesdons rased
above 1s the belief that customary law is primitive and in conflict with the
notion of human righes. If we strive to protect and promote human
rights in 2 new South Africa, we have to be consistent on this issue too.

.] ll':l“ltrc LIM LLD (UZ) LLD (Pict); Registiar (Academic) of the University of
Zululand.

' Two main conferences have been held on this. The fust was held in Harare in
February 1989; its theme was ‘The Role of Law in a Socicty in; Trausition”. This conference
was attended mastly by academic lawyers from South Africa and Zintbabwe and memnbess
of the ANC:. A subsequent confercnce on a ‘New Jurisprudence for 3 Future South Africa’
was held at the University of Pretoriz in October 1989,

? Sec South African Law Commission Groxp and fiwman Right: {1989) Warking pa
25 Pruject 58, ANC Constitutional Committee A Bill of Rights for u New South Affi
(1990). On the ANC's constinmional guidelines see H Cerder & 1) Davis “Ihe
constirutional guidclines of the Afnican National Congress: 2 preliminary assessment’
(1989} 106 SALJ 6331, Whereas the South Afmcan Law Commission's proposal bill
emphasizes cvil and paolitical rights, the ANC document stresses economis, social and
aultuial rights.
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il THE ROLE OF LAW IN SOCIETY

in order to address these issues, one must first of all answer the question:
why law? This is undoubtedly one of the fundamental questions in legal
theory. ‘Then one must ask: what is the rationale for human rights? Law
generally provides 2 broad framework within which acceptable human
conduct takes place. It must also provide rules for the settlcement of
disputes according to the dictates of justice.? Lawful human conduct is
generally aimed ac providing for certain basic and deeply-felt huinan
needs. Thesc necds may be for food, survival, martiage and companion-
ship (a5 well as the procreation of offspring), the perpetuation of the
human species, mutual suEpon in times of crisis, and for many other
things that make life worth living. -~
Because law is not predisposed to any pacticular set of values, it is
possiblc to manipulate it for attaining anti-social objectives, especially
objectives pursucd by those in power. Although the ideal of law 1s to do
justice, it can be used to attain other contradictory aims. The idea of
uman rights is based on the premise that the law must serve certain
fundamental interests. It must promote human welfare and development
which can be realized only if people are treated as human beings, on the
basis of equality or on the basis of individual merit, and not as animals or
i 5

I HUMAN RIGHTS AND CUSTOMARY LAW

Before the advent of Whites to this part of the world Afiican suciety
possessed an integrated culture where the law occupicd a central position.
The law was known to cverybody and had to maintain society in the
state in which it was handed down from ancestors.¢ But law itself
changed according to the needs of the people. The law was a creative
response of the people to the environment in which they found
themselves. As a result, African customary law embodied the common
moral code of the people. There was no sharp distinction between what
ordinary members of socicty regarded as proper conduct and what the
official organs of society decrced as law. Nor were there dasscs or
categories with critically oppused economic intcrests. Most interactions
took place in small aceas, with pcrmanent rclationships serving a var
of purposes. This integrated socicty was to be disrupted by the advent of
white political rule, western commetce and an alien religion.” :
Although the recognition and protection of human rights existed in
traditional African society, African definitions of human rights differed

SJRawls A T ¢ {1972) 236, 11 R Hahlo & E Kahn The Sowth Afvitan Legal
S’ymn{ n'l“i!: ﬁ«l:::mr:{lg::; 2;.; B N Cardozo The Natuse of the Judicial Process (1921) 66.
* T Ocran “Law, African economic sievelopament 2nd social cugineering: a theoretical
' (1971-2) 34 Zambia Law Journal 23. .
.cn;s\l{m dtrzj\l’ywr m C. F Forsyth & | E Schiller (eds) Human Rights: The Cape Town
Conference (1979) 23 3 .
-{ ocC }-Iu l}mn Rights in Africa: Some Setected ems (1984) 12; Marasinghe in C B
Welch & R 1 Mchaer (eds) Hiewman Rights and Dev in Africa (1984) 31.
7 Allott in 1 1> M Derrett (ed) An introduction (o 2epal Systems (1968) 135-6.
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in important r:;:eas from those prevalent in the West® The context of

family, dan, and ethnic solidarity or the kinship network, provided the
framework within which individuals cxcrcised their cconomic, political
and sodial liberties and abilities, and provided restraimts vpon arbitrary
official action that might utherwise have prevailed.*

It is perhaps for this reason that it has often been contended that
African law is essentially a law of groups in which the individual has Little
or no rights. Although there is some truth in this contention in that
African law has been dominated by group rights, African law has none
the less accorded legal capacity to incﬁviduals to have iterests in
property and in their lives, to contract with cach other and to sue cach
other in court. The rights of individuals however, have often been
limited by the rights of the communities of which the holders formed
part. There has been no emphasis on the individual as such, because the
society has been pervaded by a communitarian ethic. Many rights have
t be cxercised in 2 group context. In traditional African socicty in
particular, family units ofien functioned as corpurate kegal entitics. As a
result members of the family co-operated closely in the exploitation of
family resources and in the protection of their interests,

From the foregoing, therefore, it is cvident that African customary law
is not necessarily incompatible with the idea of human rights_* There
may well be certain institutions of customary law which do not pass the
test when judged according to current human rights notions but
customary law is in itself not in conflict with the idea of human rights.
No doubt precolonial African socictics did not have many civil rights
which are now commonly demanded by black people, such as universal
suffrage, separation of powers or the rights of women'? and persons of
different religious backgrounds to participate in political matters.

Another question is whether African customary law still has any role
to play in providing for certain social needs. It will be argued herc, that
customary law still has a role to play in this regard. The rcason why it is
often thought that African customary law is irrclevant or no longer has
any role to play is because it is competing with 2 well-developed legal
system, the common law of this country, namely Roman-Dutch law.
(Whether the appellation, ‘Roman-Dutch’ law is appropriate is not an
issue at the moment.)

What is important is that customary law has sometimes compared
unfavourably with this legal system. The presumption has been that this
system adequately provides for the satisfaction of the social needs of all
the black people or at least that it should. For this rcason many
institutions of customary law weie in the past suppressed in favour of

? Eze (n 6) 15.
* Alott (n 7) 1478,
J D van der Vyver ‘Homan nights aspeats of the dual system applying 1o 5 in
South Africa’ 15 ClL.SA N1 '
2 R How man rights and personal law: women in sub Saharan Aftica® 1982 Fssue
45(F; Howard in Welch & Mclzer (n &) 464T; Ezc (n 6) 14(T.

¥ Welch in Welch & Meloer (n 6) 11. .
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western institutions which were regarded as avilized.’ The word
‘civilized’ is not 2 neutral word, but a value-laden one.

That customary law has ofien compared untavousably with Roman-
Dutch law, is not due to its inability to develop, as has sometimes been
held, but rather because of the negative attitude towards it. 1 Customary
law has as much potential for development and adaptation to altered
circumstances as any other system. s But in order tv reflect sodial change
it nceds the instrumentality of statc institutions. The common law has
had the suppoit of the state and the church; both of thesc have had 2
negative attitude to customary law (and so too have the legal profession
and the law faculties). The coutts, as part of the state apparatus, have not
shown any willingness to develop or adapt customary law to altered
circumstances nor have they displayed any profound insight into the
institutions of customary 1aw.' This in sself is understandable as the
courts have largely been manned by people who had litde to do with
customary jaw.

Akhough many black people may find satisfaction from Roman-
Dutch law, many others lead a hife that is partly tribal and partly western.
In the case of marriage, for instance, although black people marry by
civil rites, they always include ilobolo agreements, akthough thesc
agreenients are not essential for its validity. An adapted customary law is
therefore necessary for those black people who cannot find complete
need satisfaction in Roman-Dutch hhw."?

Roman-Dutch law is often perceived to be perfect and to provide for
all conceivable contingencies. This is not true. This law has its own flaws
and deficiencies, some of which have received attention in contemporary
socicty, such as the faw of divorce!® and matrimonial property.*®

It is therefore necessary to leok at centain branches of customary lw
which provide for certain specific social nceds. These will be in family
iaw, property, the law of contract and the law of procedure. The choice
of these arcas is dictated by theie practical ©ofity.

iV SELECTED AREAS OF CUSTOMARY LAW
(1) Famity low

There is 0o doubt that family law is one of the mest tenacious aspects of

B Plamini in A f G M Sandeis (od) The Intemat Conflirt of Faws (1990} 2.

Y Dlamios op at M

15 A N Allott The Limits of Law (1980).

18 2 § Sutanrs Towards judicial and lega! integration in South Africa’ (1964) 85 SALJ
44815 R S Suttacr 'L egal plunalism in South Afiica: a rcappraisal of policy” (1970} 19 L)
14T R S Suuer "Problcms of African civil Jaw today’ 1974 De Rebus 312, Bekkes in AJ
G; M Sanders (ed) Southern Africa in Neod of Low Reform (1981) 191; C R M Dhamini
*‘Maintenance of minor childsen: the role of the courts n updating customary law to mcet
sociu-cromomic changes’ (1984) 101 SALY 34661

17 Suuner (1968) (0 16) 151-2.

" e Invarce Act 7 of 1979, .

M The Matrimonial Property Act 88 of 1984. See CR M Dlamini ‘The new maaage
legislation affccriug Blacks n South Atrica’ 1989 TSAR 408(1
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the Jaw. The rcason is that peoplc derive most of thewr cmotional and.

material security from this branch of the law. >

{a) Family systen

The family system which has been promoted in South Africa is the
nuclear family of an industrialized society. Tie extended family of
wraditional saciety has not been really enconraged but rather discouraged
for a varicty of soco-cconomic and political reasons. But today it 1s
becoming clear that the extended family has zn important role to play in
providing protection for the aged, illegitimate children and the destitute.
It also provides a support systein for marricd couples and it prevents or
discourages divorce. The nuclear fmily tends to lack 2!l these
advantages and is therefore prone to disintegrate more easily tii ihe
cxlzzsd family. When a family disintegrates, society is adverscly
affte .

{b) Customary marviage

Although marriage in general has been regarded as important, 2
customary marriage has been shabbily treated by the coures because it
compares unfavourably with 2 civil marriage.? For 2 long time ir was
not treated as a legal marriage principally because it allows polygyny
while 2 civil marriage is regarded as essentially monogamous. Polygyny
in South Africa is regarded 2s contrary to public policy, a notoriously
vague comt as that which is contrary to public policy cannot always be
equated with something which is destructive of cociety: divorce, far
instance, although it is obviously destructive of the family and
consequently of sodiety, is not regarded in Scuth African law as contrary
to puhlic policy. On the contrary, it is alowed.® What is at issue here is
not really public policy, but rather statc policy which reprcsents the
views of the white community on what is acceptable cenduct.” The
views of the black community are simply regarded as irrelevant. Even

2 T W Bennctt & N S Peart ‘The dushsn of marriage haws in Atnica” 1983 Aute Junidics
148,

2 ¢ R M Dlamini “I be transformation of 3 customary marrizge in Zula law’ (1983) 16
CILSA 3R,

23 Ebsahim v Essep (1905) TS 3% R v Nalsne 1907 TS 407; R v Estate Seedat {1916} 37
NILR 535; Sredar’s Exeeutors v The Master {Natal) 1917 ALY 403; Suid Afriksense Nasionale

rust en Assuransie Mastshappy v Fondo 1560 (2) SA 467 (A); fsmail 1983 (1) SA 1006 (A}, R
Vetraren van Themaat ‘Law Reform by Legishation in Bophuthatswana —a Valusble
Puoduct for Internai Use and for Expost® (1983} (smpublished inaugural lecture University
of Baphuthatswana) 16. *

2 The Divorce Act 70 of 1979; 1 R Hahlo & | Senclair Reform of the Souik Afrizen Law
of Divone (19803; C R M Dlamini ‘Marriage and divorce: beeween Scylia and Chacybdis™
1959 - 1990 Obiter 1311

% A J Rear 'Back to the problems of a hundred or mate years ago: public pulicy

conceming contracts relating (o marriages tha: :c pocemtially or acsually polygamous”

(1984} 101 SALJ 447; C R M Dhamini “The Chiisian v customary marriage s
{1985) 102 SALJ 202ff.

i —

4

a2

Ee‘

N 92 :62

_3iEMN0LI3H ALISH3AL

=)



&N

76 AFRICAN CUSTOMANY 1AW

the rccognition of customary law in South Africa has been made subject
to the repugnancy clause.>

What is anomalous is that, while a civil marriage docs allow divorce,
that is not taken into account in its definition. It is defined as a union for
life hetween persons of the opposite sex, which excludes relationships
with any others during its subsistence.? But surcly a marriage that
allows divorce can never be regarded as a union for life? It may be
intended to last for life. Moreover, the fact that a civil marnage allows
divorce and remnarciage implics that it accommodates serial polygyny.
Fou the ordinary black person it is puzzling why the law allows divorce,
which is in fact serial polygyny, and at the same time frowns upon
organized palygyny.

It is not denicd that a civil marriage has certain advantages over a
customary marriage. What nceds to be pointed out is that a stable and
happy marriage depeuds on inare than the type of cultural institition. 1t
ultimately depends on the partics. A civil marriage provides scope for a
happy and fulfilling martiage relationship, but it does not guarantee 1.3
A customary marrage, on the other hand, does provide for checks and
balances which tend to discourage divorce.

The differences between the two forms of marriage arc not so great
that the one should be legalized and the other abolished. 1t is instructive
to note that the dissolution of a customary marriage did not depend on
the mechanical proof of 2 ground for divorce, as did the South African
divorce law of the past; customary law was more in line with the current
divorce law which is based on the irrciricvable marnage breakdown.
Although the current divorce has been regarded as something new, it is
not really new in the strict sense of the word: customary law has always
followed the breakdown poaciple.

Sometimes a customary marriage has been criticized for the infetior
position it accords the married woman. The subordinate position of
women - in teeditional black socicty is not, however, a product of 2
customary marriage. It is to be attributed to the simple technology and
subsistence cconomy that gave the family head control of property. By
virtue of this, he would conclude contracts with outsiders, represent all
the inmates of his family home in litigation and assume liabilicy for their
delicts. There would have been little sense in granting these various
capacities to women if they did not have any control aver property.

25 Seerion 1101} of the Black Administeation Act 38 of 1927; s 54A of the Magistrates’
Courrs Aa 32 of 1944; N S Peart *Apphication of the sepugnancy clause” {1980) 4 Iustituee
for Public Scrvice and Vecotional Taining Bidetin 51.

2 15 R Hahlo The Sonsh Afiican Law of Husbond and Wife 5 ed (1985) 21 Hyde v Hyde &
Woodmansee (1866} IR 1 P 8 T 130 ac 133.

22 ¢ g M Dhamini ‘Should we tegalise or abuolish polygamy?™ (198Y) 22 CILSA 344,
Dlamini {n 24) WI-R.

= Bennert in A ) G M Sanders (o 16) 18, Meillassoux in D Seddon (ed) Relations of
Prodution (1978) 139, scc also Gluckman in M Gluckman (ed) Meas and Pracedurcs in Afrian
Customary Law (1969) 252.
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‘The pasition remained unaltered despite changes in the lives of black
women. This has been changed to some degree? and even the status of
a customary matriage has improved. 3

{c) Polygyny

Onc of the institutions of customary marriage which has been heavily
criticized is polygyny. This allows a2 man to have more than one wife at
the same time, an institution that is regacded as discriminating agai
women. From the earliest encounter between Whites and Blacks,
polygyny has been considered repugnant to the Whites' scnse of
propricty. But those who criticized it did not have a clear understanding
of the purpose of this institution.3! Jt is suggested here that polygyny is
not simply an invidious discrimination against women because, despite
its dcfects, it has certain merits.

In traditional society, where there were few job o unitics for
women, polygyny cnabled women ta marcy and to have children;
marriage provided sccurity. The alternative was hfe-long celibacy or
spinsterhood, for which traditional society made no provision. Marriage,
on the other hand, even a polygynous one, brought with it the enhanced
status of wifchood and the procreation of legitimate children. The
sharing of 2 husband, which is perceived as obnoxious by Westerners,
inay not have seemed too grear a price to pay for the advantages of being
a wife and a mother in a socicty where other carecrs were not open to
women. Moreover, the co-wives benefited from the companionship and
security which a large establishment provided. In addition polygyny was
a form of family planning, as sexual intercourse during the period of
lactation was prohibited. It also rescued women from excessive
childbearing. Although jcalousy, bickering and marital strife did arise in
a polygynous cstablishment, there is no evidence that these evils were
worse than in contemporary monogamous marriages. 2

Although the incidence of polygyny may be decreasing for various
reasons, it still has a roke to play, not only for vural, non-literate people,
but also for the cducated. Polygyny may be a compromise between a
happy marcriage: and divocce. The ia}::a that it is a blatant degradation of
or discrimination against women is therefore 2 misconceprion. In fact
polygyny is calculated to protect the woman who cannot find 2 single
man to marry and is prepared to settle for 2 married man. It provides her
with a stable relationship and companionship. The first-married woman,
although she may be aggricved, is also protected in that she stifl remains

* The KwaZulu Act on the Code of Zolu §aw 16 of 1985; The Natal Cade of Zulu Law
Proc R151 of 1987; see akso | C Bekker & | J § Coeitze “The KwaZvlu Act on the Code of
Zulu Law, 198" (1983) 46 TIIRHR 285K; C R M Dlamini The New Legal Sratus of Zulu
Women (1983) Publications of the University of Zululand Scrics B No 37; Dlamini (a 19)
413.

3 Section 35(2) of Act 16 of 1985, s 1(b) of the Marriage and Matrimonial Property Law
Amendment Act 3 of 1988; DHamini (n 19) 411-12,

3 For 2 discussion of this soe G Hehander Shonld We Infroduce Mestogamy? (1958} 9.

3 {4 § Simons Afiican Wamen: sheir Legal Status in South Afvice (1968) 82.
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practices regulating family and property relations. people need to be given
the ability to challenge the existing hierarchical and discriminatory aspects
of these laws, customs and practices. This refers both to challenges

within the community or to the chjef and resort to a third party, such as
the court,

6 How to make equality and human rights effective in customary law
In making custorary law subject to the constitutional framework of equality and hum;n
. rights, one cannot lose sight of the fact that change is a process and that the mechanisms
and structures that are put in place should grant the greatest degree of access, protection,
involvement and certainty for the communities. Within these structures and mechanisms
both the political and legal aspects of a constitutional framework of human rights should

be brought into play.

We are developing a set of proposals which include the courts, legislative change and

community involvement. These will be given in more detail in our second submission.

These proposals will address, inter alia, the following:

6.1  the empowerment of people and communities to participate in the transformation
of the systcm-—of customary law;

o 6.2  the need for swift remedies in some cases;

6.3 . the development of autkeatic principles and rules which accomodate hoth culture
and rights;

6.4  the "disarray” that some people feel may result if the court is able to strike down
whole sections of customary Jaw on the basis that they are discriminatory;

6.5 the duty and role of the legislature.

6.6  the development of a system which grants access to, and allocation of, resources
in a manner which actually reflects the character of the community; and

13
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6.7  the question of choice (whether to live under a customary or non-customary

system).
Dr Catherine Albertyn Ms Thuli Madonsela
Senior Research Officer Research Officer
Centre for Applied Legal Studies Centre for Applied Legal Studies

%



L

. AFRICAN CUSTOMARY LAW

2 wife and may be given the status of a great wife. Polygyny is better
¢han an illicit rclatonship with a mistress (who is not legally protected)
because the sccond waman s treated as 2 wife, not a concubine. Women
who are involved in polygynous relacionships are not forced into them.
On the contrary, polygyny persists because of the support of some
women.

In an imperfect world it would be anwise to abolish this institution in
favour of an idcal which cven western society has not attained. The
escalating divorce rate, not only in Africa but werldwide, is 2
damning indictment agamst 2 socicty that claims to be civilized. The

effcct of this on children is traumatic and destructive.

(@) flobolo

Another institution of customary marriage, which was heavily criticized
in the past but which continues to persist, is ilobolo. The criticisin was
largely bascd on the fact chat it was regarded as a purchase of 2 woman
which in turn derogates from her status and dignity.® Despite this
criticism, the institution of ilobolo continues to be popular in the black
community. [lobolo is widely demanded and is paid not only in the
context of 2 customary marriage, but even in contcmplation of' a civil
marriage although today it is 2 legal requirement for netther civil nor
customary martiage.>* There arc various reasons for the contiuued
populacity of ilobolo.

{n traditional black sodiety, of course, ilobolo had a2 number of legal
functious. Its cercmonial transfer from the husband’s to the wife’s le
was cvidence of the establishment of 2 new matrimonial relationship. It
validated the conclusion of a marriage and marked lhc'form.al creation of
the husband’s marital power over the wife, affording him exclusive
access to her. This gave the husband parcatal power ovel the wife’s
children whereby they hecame legally affiliated t0 bim. > A '

Because ilobolo is not 4 legal requirement for a marriage 0
contemporary customary law, its continucd popularity may ke :ttﬂl_mte:j
to a pumber of social reasons. Black people m general cannot conceive of
a marriage as valid if ilobolo hias not been paid or agreed upon, cven if all
the other requircments may have been complicd with. Some do not even
know that ilobolo is not 4 requircment for 2 dvil or a customary
marriage, although owing to the force of custom knowlcdge would
make no difference. The form of marriage ncgottations makes 1t
impossible for the bridegroom to evade ilobolo, .cspecnny in the past
where the consent of the bride's father was essential even for a woman

3 Fut 2 discussion of dus sec: © R M Dlamini A Juridical Anatysis MC:M&M
of Hoba:: i a Changing Zulu Sodery (1963) {unpublished LLD thesis, Usivcisity of
Zululaad) 168; C R M Dhmim The Si‘::ﬁlzcggﬂ
\ ' f Zubuland Srrics 11 No g o,
onz:cl‘;’;h:l“ﬁga:lmi ";lhﬂlmm;cm significance of ilobole in Zulu socicty” 1984 De Jure

14811
B Ajloit (n 7) 153 4

obole in Zulu Law (1984) Publications
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who was a major.% The conventional way of obtaining the father's
consent, especially in Zulu socicty, is by way of ukukhouga (to open
marriagc ncgotiations). [t is intcresting that ilobolo continues because it
has the support of both men and women. Black women do not regard it
asasale or as dcrogating from their digmity. For the average black person
ilobolo is evidence that he or she is married in the full sense of the word.
In this way, therefore, ilobolo expresses the views and convictions of
black on what characeerizes valid marriage. Although this may
scem superhicial, many black people regard ilobolo s a unique African
custom giving them 2 distinctive cultural identity as against white
people.” And, in 2 world of rapidly changing norms and cscalating
divorce, who can blame them for this view?

Some have advocated the abolition of ilubolo, > on the grounds, inter
alia, tha it dim:pragcs marriage and €Xcessive amounts are demanded.
Morcover. delaying marriage leads to other social evils, like clopement,
illegitimate children, concubinage and pre-marical scx. The answer here
appears o lic in moderation and not in complete aholition. Moderation
is in accord with the traditional spirit and practice of ilobalo. Operating
in 2 money economy, as it does today, ilobolo tends to acquire
mercenary features which then discredit it because it takes on the
appearance of the purchase of 2 woman. While dclzying marciage is an
evil which should be guarded against, entering into matriage hastily and
prematurely is equally undesirable as it Jeads young people to involve
themselves in a serious and complex relationship without appreciating
the implications thereof. (To some extent divorce has been ascribed to
this.)® flobolo, on the other hand, acts as a brake zs it requires
tremendous responsibility before a person can marry. Abolition would
therefore be dysfunctional and would kad to the creation of ‘paper
Jaw’ 4 Its demise should be left to other social and cconomiic. factots.

While it might have been incorrectly inferced that my opposition to the
abolition of polygyny is bascd on male chauvinism and selfishness, the
same cannot be said of my attitude to ilobolo. When [ married my wile,
[ paid ilobolo for her, but she got me for nothing. My opposition to the
sbolition of ilobolo is based on practical realities and on the fact that law
reform, in order to be effective, must rest on the careful balancing of the
benefits and the degree of resistance.

% Section 222kr of the Black Adwwinistration Act 38 of 1727

37 Dlamini {n 34) 150, M Brandel ‘Urban lobole stiitwdes: 2 preliminary report’ (1958} 17
African Shdics 49, T N Moeao The Urban Afican Family Disorgavizetion with Special
m fo 9::: Problemn of Hlegitimacy (1969) (unpublished M A disscrration, Universsty of

® J M Hiope ‘The KwaZulu Act on the Code of Zulu Law, & of 1981—u guide to
intending spouses and some comments on the custom of ifebolo” (1984) 17 CILSA W3

3 ComarofT in 1. ] Comarofl (ed) The Meuning of Marviage Paymenis (1981) 22.

© Ponnett & Peart (n 20§ 158; Allait {n 15) 174

4 ¢ ¢ N Dlamini ‘Law and sodial change’ 1988 Thanskel Law Jowmal 23.
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(c} Ukungena or levirate

In customary law a marriage is regarded as coextensive with the life of a
wifc. This Fncans that thg dc:ll;.go{ the husband docs not necessarily
terminate the marriage. A widow can retzin the status of 2 marrned
woman for 2 namber of purposes despite her husband'’s death. The
marriage is intended to be indisscluble, indefinite, measurable only by
the natural life span of the wife, which is in any casc the real meaning of
a ‘vnion for life.*42 ; ‘ )

The institution of levirate is an old one found also in Masaic law. © The
vexed question even among the Jews was what the purpose of the
institution was. ‘

Among the Zulus in particular this institution has been said to have as
its object: ‘ :

{To maintain things as they were before, to keep the children in the kraal, for

the very young ones would have to go with their mother for soine tine at

feast, and to maintain friendly relations between the kraal and the people of the -

widow, '+
Traditional black le regard it as an honourable institution. *

The union is mf:g [;n the spirit of brotherly affection and involves an
act of picty, whereby a man might forego inheritance to provide an heic
for his deccased brother. (He might in addition derive 2 measure of
sexual satisfaction from the relationship.) The reasons for the existence of
this institution, thercfore, arc to be tound in a complex of religious,
sexual and even economic practices and beliefs. In the eraditional set-up
a widow could easily fall prey to unscrupulous men. The levirate
practice, however, provides her with security, crm_:pamomhlp, sexual
satisfaction and the right 10 procreare legitimate issue as well as an
assured status at her late husband’s home.*” These are important
considerations il one bears in mind that in traditional society, if the

- widow left, she conld forfeit her children, house, pmﬁt'ty. and support.

In addition she would not be able to catn a liviag on her own because in
those days there were ne or few employment opportunities for women.
Nor would she easily find a partner in order t0 marry again. As it is
usually the prerogative of men to offer marriage to women, she would
be doubly disadvantaged. People in traditional society were much more
conscious and concesned about the emotional, sexual and .souzl n_:gds ol
a young widow. They were aware that she would not be in 2 position to
disclose these needs. Consequently an arrangement would be made on
her behalf, with her consent, for an ukungena consort.

Before leaving family law, it is imporfant to mention that most of the
institutions connected with a customary marriage have often been

. > Obi Modern family law in Sonthern Nigena (1966} 158.

a0 'ls}::l(;ocox:uy 25: 5-10; gNmﬁeld Antient Hebrew Marriage Laws (1944) 26.

4G M BB Whitkicld Soxah African Nabive Law 2 cd (1948) 164-5. B
* BN Beadvadt ‘The Zulu customs of uluwisa and skungana’ (1940) 3 THRIIR 113.
* Sumons (0 32) 250

*? Simons (n 32) 251. .
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criticized on the ground that they are contrary to Christianity. Strangely
enough many of these institutions are provided for in the Bible and

are neither condemned nor abrogated in the New Testament. It therefoce
becames clear that the condemnation of these institutions is based on
church doctrinc (reinforaed by westemization) rather than on scriptural
authority. The nagging question therefore is: why would the Bible allow
ot cven advocate these institutions? The answer appears to lie ia the fact
that the Bible is much more concerned with the cuncretizing or
ceystallizing of the command of love for onc's ncighbour, rather than
with aspiring to some clusive or even illusory ideal. No doubt some of
these institutions could be liable to abuse, but they have a role to play,
The same can be said of certain contracts in customary law.

(2) Law of contract

Contract plays an important cconomic role in the exchange of valuables.
Many contracts in customary law have a social function. It will not be
possible to dcal with many of them.

There is no real difference between the customary-law contracts of
sale, barter or loan for consumption and the common-law ones except
that in customary law no interest is charged.

Another customary-law contract that should be mentioned is the
ukusisa contract.*® This is a contrace which shows clearly the ccmmunal
approach to life of black people. In terms of this contract 2 gerson can
give livestock to auother to usc for a considerable time without paying
anything for use and enjoyment. The lender retains his ownership of the
stock and its progeny. The owner may give the person to whom
livestock is sisa’d any of the increase, but there is no obligation on him
to do so. The increase bielongs to the owner. In any case, the sisa receiver
benefits from the usc and cnjoyment of the livestock and can be liable for
the negligent or culpable loss of any stock.

The underlying philosophy of this contract is care for one’s neighbour.
It would usually be a well-to-do person, especially in the past, who
would sis2 some of his livestock to a necdy relative or neighbour. In the
process, howevee, he would benefit through the wider spiead of his
riches, which would be accomnpanied by the spread of his social or even
political influcnce. He would be entitled to inspect his livestock and cven
to carmark it. The sisa receiver would obviously be called to account fer
any losses, or to make good such losses if they were caused culpably.

This contrart is obviously gradually disappearing because it seldom
happens that any one person today has enough siock to give to the needy.
But n itself, by providing for poor relief among ncighbours, this
contract demonstrates a certain welfare function. It is also increasingly
influenced by the profit motives of present society.

48 | C Bekker Scymour’s Customary Law in Ssuthers Afvica S ed (1989) 332.
“ Betker (n 48) 33T N J ] Ofivier et al Die Privastreg van die Suid-Afrikaanse
MW3¢3N}SG?E

o

=2

[~

IR T LI TOWTIATLT CA-am

— —T



. 82
(3) Law of property
The idea of social solidarity is also evident from the customary law of
property. Whereas, in the common law, land tenue for instance tends to
be individualistic, the customary land tenure is pervaded by the
community or communitacian cthic.® While the common-law tenure is
often described in terms of owm:-shi& possession or some other lesser

AFRICAN CUSTOMARY I.ﬂ.

rights, customary land tenure cannot be described by reference to any of
these terms 5! :

The reason for the inapplicability of common-law terms to customary
jand tenure is because customary tenure in its original form entailed 2
variety of land-use rights which were different (rom common-law land
rights. This is to be attributed to the legal nature and content of
customary land rights which are closely connected to the traditional
extended family relationship. Ownership in the common-law sense, on
the other hand, has an element of individualism which is forcign ¢o
custonmary property relations.? In terms of customary law, land is cither
not owned a¢ all or owned by a tribe or smaller social unit as a whgk,
while individuals have protected rights of occupancy, use and cxploica-
tion to certain parts of such land, within and subject to the social
structurc of the group in question.s? ‘

The a.smmg tm[:ue is similar to the biblical idea of land tenurc m
terms of which land is collcctively owned by what Schiuter calls a
‘three-generational family wnit’.5¢ This Jand could not be ‘altu'ntcd to
outsiders and would devolve upon the next generation. This tended 10
keep the family together and to limit fami disintcgration. The land
would thus be held in perpetuity by the family with all the implications
that go with it, namely rootedncss, the prevention of landlessness and the
concentration of wealth in the hands of a few. In this land system the
state played no role, the local community and kinfolk were dominant.5

Despite the mtits of customary tenure, it is ofien viewed negatively
because it cannot provide some of the benefits of common-law tenure.
The close relationship between land rights and status in customary law
tends to limit land transactions, such as salc and lease, which are typical
of the common-law tradition. Because the right to occupy, use and
exploit land is limited to members of a close-kanit social group on account
of their statos in it, individuals are precluded from selling, leasing or
burdening their rights as they wish. They can do so only within the

% (ross in C Cross and R Haines (eds) mw: Options for Land and
Development in Soucth Africa’s Black Rural Arems (1 ; g ‘

S1 A } vaa der Walt “Towards the devclopment of pw-apanln:ld land law: an
exploratory servcy' 1990 De Jure 6-7; T W Bennent “Tetminology and land temme in
customary law: an cxcicise in linguistic theory’ 1985 Ada Juridica 1736 )

52 Yan der Wah op cit 7, this does not imply that ownership is absolute —sec D P Visser
“The absoluteness of ownership: the South African common law i pesspective 1988 Ada
Juridica 39T ) :

2 ; ] Kerr The Cusiomery Law of immevable Property and of Succession 3 ed (1990) 29,

*ross in Cross & Haincs (a 50) 17fF. ' '
L“:?l:‘ Sc;:'l'::cl A Biblical eritique of Formy of Land Tenure in South Africa (1988) 4.

% Schluter op cin 5-H.
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group and subject to the consent of the group leaders. This restraint,
therefore, has prevented the development of a market in rural black land
thus ‘ensuring that poor black families do not lose their land rights in
exchange for short term cash’.56

Custamary land tenure is also often criticized for not providing for
contcmporary nceds such as providing security for mortgage financing,
or because of the problems connected with land survey and registration.
Moreover, the poor state of agriculture in the rural areas is often blamed
on customary land tenure. Some, therefore, would see abolition of
customary tenure and the creation of a2 new form of tenure as the
solution. Although this option might be atractive, it has far-reaching
implications. It could lead to the koss of the social cohesion in the rural
population, which in turn might cxacerbate rural poverty by removing
the social security system.5?

The abolition of customary tenure will no doubt cause more problems
than it will solve. A large number of poor rural people might be tempied
to scll their land (which is their only security against homelessness and
destitution) for short-term cash gain, without solving their long-term
financial problems. Rich land owners might also exploit the poor rural
people. For these reasons it has been correctly argued that the creation of
a free market in rural laud should be avoided, not only because it will
deprive the rural poor of the land, which is their only socio-cconomic
sccurity, but also because the consequent mcrease in tural poverty will be
acconpanicd by the demise of the social structure ‘which serves as a
buffer between poverty and irrevocable destitution’.s

(8) Procedural law

The custotnary law of procedure is one aspect of the system that has been
commended. Customary procedure is inquisitorial, flexible, informal
and simple. The system of evidence is free and devoid of technical rules
of exclusion.®

In the words of Allott.®

‘At the heart of African adjudicarion lies the notion of reconahiation or the
restoration of harmony, The job of 2 court or an arbitrator is less to find the
facts, statc the cules of law, and apply them to the facts than w set righe a
wrong in such a way as to restore harmony within the disturbed communicy.
Harmony will not be restored unless the partics are satisfied that justice has
been done. The complainant will accordingly want to see that the legal rules,
mcluding those which specify the appropriate recompense for a given weong,
ace applicd by the court. Bur the party at fault must be brought to sec how his
behaviour has fallen short of the standard set for his particular role as involved

% Van det Walt {n 51) 9-W; D ] van der Post ‘Land law and registiation in some of the
black rural areas of Southcrn Africa® 1985 Adta Jusidice 214.

57 Van der Walk (n 51) 12-14.

% Van der Wale ¢n 51) 15,

* Alott t al in Gluckman {n 28) 22; Ollcnnu in Gluckman {1 28) 117/ Van Velsen in
Gluckman (n 28} 13HF, A C Myburgh Papers on Indigenous Law in Southern Africa {1985} 70;
Van der Merwe in Sandcrs (n 16) 141-2; Van Nickerk in Sanders (n 16) 13041,

“ Allott (n 7) 145.
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i the dispute, 2:xd he must come ro accept that the decision of the court is a
fair onc. On his side he waats an assurance that once he has admitted his error
and madec recompense for it he will be re-integrated into the community.*
Despite its flexibilicy and informality, traditional court procredings
have been regarded as achicving the same forensic ends as those achieved
for western courts by counsel or counsels’ preparation of pleadings.
Informality pervades the way in which litigants present their cases, in the
manner that they adduce evidence, anc “he role which the court plays.©*
Usually evidence is heard from bowu litigants before the plaindff’s
witncsses awe called to substantiate his case. The plaineifl is allowed 2
great latitude to say things that are apparently irrelevant but whicihh may
turn out to be cructal. As a person acting withou the advice of a lawyer,
the plaintiff (or defendant) might feel that he has not been properly
treated, and that justice cannot be done unless he were allowed to say
what he wanted to say.$2 Complicated rules of evidence make it difficult
for ordinary wituesses to comprehend why they are allowed to say some
things and not otheis which may well be felt to be relevant by the
witnesses themiselves. This tands to create a distance between the people
and the courts.®® The informality and flexibility of procedure therefore
chable both the litigants and the witnesses to feel that justice is done
which instills confidence on the part of the litigants in the decision
arrived at by the court. This is essential for social stability and harmony.
In any cvent, these auributes ace always dcesicable in court proceedings.

V CONCLUSKIN

Ik is well known that customary law is based on 2 communitarian ethic
whereas the common law is based on individualism.% Both these
approaches have merits and demerits; neither is perfect. While it might be
undesirable to submerge the individual and place him or her at the mercy
of the group, it would be unrealistic to expect the individuz! to go it
alone,

Individualism is based on the false assumption that all people are cqual
or rather that they are cqually self-sufficent in all maierial and
non-matenal respects. This assnmption may arise from a misinterpreta-
tton of the principk of cquality of treatment. Equality of treatment
should not be confused witl: the eqnality of‘svcuplt. As human beings, all
people should be treated with respect and dignity . But people are not
cqual in many respects. Equaliey of treatment simply implics that no

person should be subjected to invidious discrimination on the ground of

some involuntary attribute.

40 Alloee cr al (n 59) 23,
2 1bid.
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The conditions in which le live differ owin i i
and political faciors. Somcz:pdisadvanugcd by gmcgu&.;m
their control. Yet, although they may be more disadvantaged than
others, they have the same basic himan needs as al) others. Any realistic
legal system should accommodate these disparities and disadvantages.
The world pays lip service to many ideals, but lives with 2 foc of
hypocrisy. This is not to discredic the ideals; it simply means that we
must not pretend that all people live an ideal life. At the same time i¢ is
wronﬁ to ignore social reality. A realistic legal system must 2ccommao-
date these practical rr:;obkm without degencrating into baseness. Thus it
must marry both the individualistic and communitarian approaches; it
must fake the good from both customary and common law.

South African law is often said to face 2 legitimacy crisis. One of the
reasons for this is that black people feel that glcy have played no part in
the qulung of the legal system to which they are subject. A legal system
consists of mare than rules. It akso entails an outlook on life. The
synthesis of certain principles of customary and common law could
contributc towards remedying this situation. The approach of customary
law has something to affer to a new legal order.® This is no doubt 3
difficult process because of 2 difference m the system of vakies.6” Bu it

':s worth it to make black people feel that Soath African law is their law
Q0.
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= Van der Merwe (n 59) 147, _ A : 105 SALJ 437Mi. g ty: & view fom north of the Limpopo® (1988) ‘
® A J G M Sandeis “The chatactenstic features of Southem African law” {1981} 14 * C R M Dlamini “The wansition from 3 aditiousl o 2 modern legal system” (1968) .
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N _LAW AND CUSTOMARY LAW OF SUCCESSION:
SIMILARITIES AND DIFFERENCES

PROF C R M DLAMINI SC
UNIVERSITY OF ZULULAND

Paper delivered at Law Reform Conference on the Law of Succession
on 2 March 1992 at the Holiday Ina, Pretoria.

INTRODUCTION

In an overdose of conferences to which 1 have been exposed,
far toc great an exposure than is good for anyone, it is
customary for the speaker to preface his remarks with an
expression of unmitigated joy at being present at the
conference. Not being in a mood to break with this venerable
tradition I have to commence ny paper by saying: I am
absolutely enraptured By the invitatisn to participate in

these deliberations.

My interest here, however, is not merely academic, but more
than that because I believe the subject of customary law
needs serious attention at +this time in our nistory.
Although various aspects of customary law have been singled
out for criticism, I am not convinced that in many cases the
criticism is based on a thorough understanding of the under-

lying philosophy of customary law.
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2.
o
o

Lo WHY THE COMPARISON

A fundamental gquestion to ask in discussing a topic like
this is: why necessariiy this comparison? What is ocur objec-

tive and what are we trying to achieve?

The answers to these probing questions are obviously rnot as
simple and as brief as the questions. The answers have to be
given in the light of the zurrent and inmpending changes in
our country. Whereas in the past, owing to the policy o.
apartheid, we were ccntent to point out the differences, and
remain there, today that is no longer adequate. It is
essential to loock at the differences and not only be
complacent with them, but it is essential to pose a further
probing question whether these differences are fundamental
and 1f fundamental. whether they ara so fundamental that
they cannot be reconciled and if they are irreconcilabie,

whether they are so necessary that the two systems have of

Today the major aim is to produce a uniform system which is

necessity to remain separate.

going to apply 2qually tc all the pecple of this country.
Separate systems c<f law applying to the same geographical
area, although nothing new, often create the umpression that
certain secticns of the population have a raw deal. There
may weli be entirely justifiable reasons to retain differing
persconal laws, but that decision should be based on sound

principles and justifiable considerations.

i
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The present endeavour of course is based on the assumption
or hope that change in this country is irreversible. It is
premised on the belief that we are moving towards a
legitimate legal order for this country ard that sanity will
prevail which will save this country from being again
plunged into the doldrums ©f crude azartheid, international

isolatieon and chaos.

Before we can seek to eliminate the differences and
reconcile the reconcilable, we should ensure that we have s
thorough érasp of the values or jural postulates that
underpin the rules in question. It must be pointed out,
however, that there are some differences which are relative

and others which are absolute.

Another problem when it comes %o a comparison between
customary law and the common law is that some perceived
differences may be developmental. They mey be a result of
the fact that customary law in many cases has not been
allowed to develop according to the needs of the people it
serves or to adapt to the altered circumstances of the
peopie who are supposed to be practising it. On the
contrary, its develcpment was arrested and it was assumed to
have remained immutable.? Before we consider the

differences, let us start with the similarities.
SIMILARITIES

One of the major similarities between the common law and the

S5




customary law of succession is that both of them deal with
the rules on what to do with the property of a person after
his death. The manner in which we do this depends on the .

approach to life of each society.

The rules of succession and in particular of intestate
succession are largely based orn what we think the deceased
would have done with his estate if he was still alive, or we
may s$ay we look at what the deceased did with his property
before he died and then assume that he would have done th@)
same thing with it if he were still alive although this
assumption may be wrong. There are certain things we may not
be bcld enough to do while we are still alive. But when we
are dead, it may be something else., This is something which

is common to both common law and custemary law.

Another similarity between the two systems is that generally
the property of the deceased usually devolves on his descen-
dants first and only to the collaterals if there are no
direct descendants.? Differences of detail may also arise..
Generally speaking therefore we can say that in both common
and customary law of succession a person's estate devolves

on his descendants.

DIFFERENCES

When it comes to differences, there may be differences of
kind and others of degree. One major difference between the

two systems is that the customary law of succession is base‘

56
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on the principle of make primogeniture. This means that a
person ého is supposed to inkerit the estate of the deceased
is the eldest son of the deceased, or the eldest son of the
deceased’'s son if his eldest son is deceased and there is no
other son to inherit. In the absence of a son or son's sons,
it is the nearest and eldest male relative of the deceased
who is wusually his brother.® Female descendants and the
widow do not generally succeed to the estate of the
deceased. The common law on the cther hand does nct
discriminate between female and male children of the
deceased. They are all entitled to inherit from him
ab intestato.* Moreover, all his children inherit in equal

shares and not simply his eldest son.

The underlying reason behind the principle of nale
primogeniture is that the customary law of succession is
based on the principle of universal succession, well known
in Roman law, the idea being that the heir steps into the
shoes of the deceased to continue his life for him.® He also
has to perpetuate the deceased's name. This is why it has to
be a male. A woman is regarded as not being capable of
perpetuating the name of the deceased because the assumption
is that she would marry and once married she would not
perpetuate the name of the deceased, although if <she
divorced she would be entitled to come back to her maiden

home and be protected by the heir.

Another important consideration is that in terms of

customary law there is no individual ownership of property
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in particular land. The family head is the controller of the.
property in respect of which the family inmates have limited
rights of use and enjoyment of the property. For this reason
trerefocre although the eldest son would inherit the property
of the deceased, the other children of the deceased would
still have limited rights of enjoyment of the property. Thus
even the female children of the deceased would benefit from

the estate by way ¢f residence or maintenance.®

The commen law, on the other hand, allows for individua"
ownership of the property. Once a person has :nherited the
property, it becomes his or hers and others have no similar
right in it unless there was a stipulation say in a will to

the contrary.

Although traditionally customary lew did net allow the heir
to acquire individual and exclusive ownership of the
property inherited, and although the heir was supposed to
maintain the widow of the deceased and his dependants, in
practice the heir éspecially in recent times has usuail’
abused his position by squardering the property and
therefore failing to take care of his dependants as is the
custom. This has some unfairnress in particular to the widow
of the deceased. It was for this reason therefore that in
Natal and KwaZulu, while retaining the Principle of nmale
Primogeniture, prcvisien has been made that the widow can
apply tc the magistrate of the district where the deceased
resided ¢o hold an administrative inquiry into the estate.

The purpose cf this inquiry is to determine the extent of .
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the assets and liabilities of the estate, the extent of the
widow's contribution towards the acquisition of the said
assets, the heir's contributien to the said assets or
welfare of the deceased's family. If he is satisfied that it
would be an injustice to the widow and deprive her of the
fruits of her labours if the assets were to be inherited by
the heir and place the widow at the mercy of the heir, the
magistrate has a discretion to order that +the estate should
devolve according to the common law. of intestate succession
in South Africa. In that event the customary heir will share
with his mother and brothers and sisters. The magistrate can
only do this if the assets nhave not been devised by will and
if the widow has given notice to the customary heir or the

members of the family of the deceased husband.

Although this provision is commendable in that it
ameliorates the position of the widow at customary law, it
still leaves the customary widow in an invidious position;
Tt may be difficult to establish the widow's contribution to
the assets. Most customary wives do not work but are
housekeepers. The very fact that a wife has to make a home
while the husband is at work to secure an income is, in my
opinion, a sufficient centribution to the assets of the
estaté. Without that contribution the husband would not have
been what he was before his death, and he would not have the
assets that he leaves at his death. If it be agreed that the
making of the home is sufficient contribution to the assets
of the deceased, it is clear that an inquiry is unnecessary.

The widow should simply be declared an heir of the deceased.




The only reason why perhaps the rule of male primogeniture

is retained is that some men still dislike the idea that

after their death the widow can inherit the estate and then

go and marry somebody else who will enjoy the benefits for

which the deceased worked.

A child of the deceased is alsc entitled to ask for an

administrative inquiry with due notice to the heir oy, dn

the absence of the heir, to the members of the family of the

deceased father. If upon inquiry the magistrate is convince"

that it will be unjust to any child if the assets were to be

inherited by the heir, placing such children at the nercy of

the heir, he must order that the estate should devolve

accerding to the common law of intestate succession

applicable toc marriages out of community of property in

South Africa.®

A concomitant of the fact that the heir in terms of

customary law steps into the shoes of the deceased is that

the heir succeeds not only to the assets but also to tha.

obligations and liabilities of the deceased.® In Natal,

however, the liability of the heir is limited to the extent

of the assets to which he succeeds except in regard to

ilobolo contracts.’ At common law the heir incurs no

liability by virtue of inheriting from the estate of the

deceased unless the bequest was subject to a condition or

stipulation that the heir use the property in a particular

way.

>
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It is often said that the disposition of property by will is
unknown to customary law. This is in marked contrast to the
common law where there is freedom of testation which allows
a person power to leave all his property to whomsoever he
pleases! But this difference is illusory in the sense that
it merely means that at customary law before the advent of
whites writing was unknown so that there could be no making
of a written will. But this did not mean that the deceased
could not before his death make a disposition to someone
other than the heir. He could do that although if he did
that it was a requirement that ho should publicly declare
such allocation so that the heir could have due notice and

an opportunity to make an objection if he wanted to.12
CONCLUSION

when one looks at the differences between the éustomary law
and the common law of succession one gains the impression
that these differences are not so fundamental. They are also

not irreconcilable. It is also clear that for a variety of

‘reasons customary law of succession has not kept pace with

the changes in the social structure of the black people.

Although the law of succession is generally conservative and
sensitive, like the family law, there is no doubt that the
rule of male primogeniture is no longer justifiable., The
gradual disappearance of a strong family ethic has weakened
the heir's strong sense of obligation towards the widow and

other children of the deceased. There is therefore no

Cl
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justifiable reascn why only the eldest male child should
inherit and not the others or that the widow should be

excluded.

It has been said that: "African states are igterested in
rapid economic growth, in the rapid spread of education, and
in the multiplication of individual skills; a system of
succession which inhibits individual initiative and vests an
individual's wealth when he dies, in relatives for whom he

cares little is an obstacle to such expansion”.'? "

My reason for supporting the reform of customary law of
succession is not based on this view because I do not
regard the customary law of succession as always having that
effect. It is only in exceptional cases that this |is the
case. The reason for my advocating reform of the customary
law of succession is simply fairness. A person's children
should be treated equally when it comes to matters of
succession. The widow of the deceased should be protected

from an unscrupulous heir. .

If our country is going to have a Bill of Rights, the law
should conform to that Bill of Rights. The essence of that
8111 of Rights is equality of treatment. The common law of
succession seems to conform- more to this than certain
aspects of the customary law. And I believe fairness
dictates that we move tcwards the reconciliation between the

common law and customary law of succession.

CL
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SUBMISSION BY
THE GENDER RESEARCH PROJECT, CENTRE FOR APPLIED LEGAL STUDIES
UNIVERSITY OF THE WITWATERSRAND '
TO
THE TECHNICAL COMMITTEE ON FUNDAMENTAL RIGHTS

THE IMPACT OF THE BILL OF RIGHTS ON CUSTOMARY LAW
(SUMMARY)

We have been asked to comment on the impact of the bill of rights on
1.1  the law of succession and inheritance;
1.2  marriage and family law; and
1.3 the authority of chiefs, particularly in respect of -
1.3.1 legal succession, _
1.3.2 the institution of chieftainship;
1.3.3 traditional fuactions; and
1.3.4 the allocation of land and rights to property.
In view of the shortness of time, this document will only constitute a summary of our
position. We intend to submit a more detailed document of our arguments and proposals
next week. We also intend to consult with a range of women and women'’s organisations

in finalising our submission.

Human rights are universally recognised norms

Human rights are universally recognised norms governing society. Central to human
rights are the principles of equality and non-discrimination enshrined in national bills of
rights and in international documents such as the Convention on the Elimination of
Discrimination against Women (CEDAW) and the Convention on the Elimination of Race
Discrimination. Equality requires that human rights are indivisible and that the promotion
and protection of one category of rights should not exempt or excuse states from the
promction and protection of another, ror should it result in the oppression or
discrimination of one particular group (for example, women). Particularly important

here is that culture, custom and religion should not be used to deny the rights and

(S



Gender Research Project 2 First submission
Centre for Applied Legal Studies Equality and Customary Law

equality of women'. Indeed, articles 2 (e) and (f) of CEDAW require states
“to take all appropriate measures to eliminate discrimination against women by
any person, organisation or enterprise; and
to take all appropriate measures, including legislation, 0 modify or abolish
existing laws, regulations, customs and practices which constitute discrimination
against women".
The importance of equality as a principle of democracy has been recognised in the first
constitutional principie to be included in the interim constitution: %

The Constitution of South Africa shall provide for the establishment of a single
sovereign state, a common South African citizenship and a democratic system of
government committed to achieving eguality between men and wemen and people
of all races®.

3 Humaa rights, equality and democracy

The history of South Africa has been one of authoritarian power and unequal access to
rights, resources and power. This history of inequality has meant that there are
enormous political, legal, economic and social disparities between and within groups and
institutions. In the transition to a democratic society, a political and legal framework is
being de&eloped which seeks to create

3.1 an accountable system of government; and

3.2  mechanisms for the equalisation of power, rights, resources and claims within

civil society.
In other words, this framework should not only grant people access to power and release

them to participate meaningfully in the development of the new order, but should also

1 It should be noted that many countries which have a strong cultural base to their society
have prioritised eqaulity over culture in their bill of rights, for example, Uganad and
Canada.

2. Clause 2.1 in the 8th Report of the Committee on Constitutional Principles.

66




""DF!T_/_CQLS. DOC. CENTRE 784 Pa2 AUG 27 '23  12:46

M |

P, SUBMISSION BY
ait NL' R RESEARCH PROJECT, CENTRE FOR APPLIED LEGAL STUD
UNIVERSITY OF THE WITWATERSRAND 5
TO
THE TECHNICAL COMMITTEE ON FUNDAMENTAL RIGHTS

THE IMPACT OF THE BILL OF RIGHTS ON CUSTOMARY LAW
(SUMMARY)

1 We have been asked to comment on the impact of the bill of rights on
1.1 the law of succession and inheritance;
1.2 marriage and family iaw; and
t.3 the authority of chiefs, particularly in respect of
. 1.3.1 legal succession;
1.3.2 the institution of chieftainship;
1.3.3 traditional functions; and
1.3.4 the allocation of land and rights to property.
In view of the shortness of time, this document will only constitute a summary of our
position. We intend to submit a more detailed document of our arguments and proposals
next week. We aiso intend to consult with a range of women and women’s organisations
in finalising our submission,

2

Human rights are universally recognised norms

Human rights are universally recognised norms governing society. Central to human
. ' rights are the principles of equality and non-discrimination enshrined in national bills of
rights and in international documents such as the Convention on the Elimination of
Discrimination against Women (CEDAW) and the Convention on (2 Elimination of Race
Discrimination. Equality requires that human rights are indivisible and that the promotion
and protection of one category of rights should not exempt or excuse states from the
promotion and protection of another, nor should it result in the oppression or
discrimination of one particular group (for example, women). Particularly important
here is that culture, custom and religion should not be used to deny the rights and
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equality of women'. Indeed, articles 2 (e) and (f) of CEDAW require states
"to take all appropriate measures to eliminate discrimination against women by
any person, organisation or enterprise; and
to take all appropriate measures, including legislation, to modify or abolish
existing laws, regulations, customs and practices which constitute discrimination
against women",

The importance of equality as a principie of democracy has been recognised in the first

constitutional principle to be included in the interim constitution:

The Constitution of South Africa shall provide for the establishment of a single
sovereign state, 4 common South A frican citizenship and a democratic system of
government committed to achieving equality between men and women and people
of all races?.

Human rights, equality and democracy

The history of South Africa has been one of authoritarian power and unequal access to

rights, resources and power. This history of inequality has meant that there are

enormous political, legal, economic and social disparities between and within groups and

institutions, In the transition to a democratic society, a political and legal framework is

being developed which seeks to create

3.1  an accountable system of government; and

3.2 mechanisms for the equalisation of power, rights, resources and claims within
“civil society,

[n other words, this framework should not only grant people access to power and release

them to participate meaningfully in the developmert of the new order, but should also

' It shou!d be noted that many countries which have a strong cultural base to their society
have prioritised eqaulity over culture in their bill of rights, for example, Uganad and

Canada.
? Clause 2.1 in the 8th Report of the Committee on Constitutional Principles.
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grant people access to justice and allow them equal access to personal freedoms and to
make equal claims to the resources and benefits of this order,

The constitutional framework whick secks to meet these demands is one which prioritises
the principles of equality and democracy, as well as human rights, and which establishes
a jusliciable bill of rights. This inevitably involves a transformation of all our existing
political and legal institutions. :
Transforming the legal and political institutions of customary law to grant access to
power and justice
The process of transforming legal and political institutions to grant people equal access
to power and justice must include the institutions of custom, customary law and
traditional rule. In an ideal sense, customary law is a method by which a community can
organise its members’ access to social, political and economic resources in a manner
which is inclusive of all members of that community. However, customary law, as it is
currently conceptualised, is far removed from the ideal. Colonialism, apartheid and
economic development have meant that customary law in both its public and private
aspects has prioritised the claims and status of some members of the communities over
others’. For example:

4.1  Law of succession and inheritance: The caretaker rights of an heir or head of a
family in respect of family property have been individualised with the effect of
extinguishing the countervailing claims of non-heirs.

Women married according to customary law are perpetual legal minors subject

to the guardianship of their husbands.
The chief’s competency in respect of land allocation has been invidualised with

the effect of excluding women, both in terms of the power to allocate and the

We will provide a more detailed account of this in our second submission and raise the
following points by way of example only.
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ability to receive.

4.4 The authority of chicfs: The influence of colorialism, apartheid and economic
development has meant that the institution of chieftainship has become removed
from its location in che comMunity and has developed its own base of politicai
and economic power outside of the communj ty. This has led to authoritarian and
corrupt rule. It has aiso removed dec: sion-making power from the people and
especially from women. &

In human rights terms, the current construction of customary law infringes a wide range

of human rights of members of the community, especially women. These include rights

to equality and dignity, as well as rights connected to political participation, economic
freedom, social mobility and justice. A constitutional framework which prioritises
equality and human rights is fundamental in redressing this imbalance.  Within this
constitutional framework, a bill of rights provides both a political context for government
action and a legal framework within which to address inequality. Both the political and
the legal context are important in restoring the balance within the cofnmunity, bringing
people back into the process, especially women, and granting freedoms and justice to all.

5 The exclusion of customary law from-the bill of rights will deny a substantial portion
of the population, especially women, access to their rights as citizens of South
Africa. ' _

The exclusion of custom, customary law and traditionai power from the bill of rights will

effectively exclude a substantial portion of the population of South Africa from access

to power and justice. Indeed, it will effectively set up two states in South Africa:

5.1 A modern democratic state with a constitu‘ion which includes a bill of rights and
democratic principles and which allows its citizens to use human rights both

legally and politically to shape their lives. Their ability to appeal to the entire

10
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institutionalisation of Customary law in the statute book, the courts and traditioral rule
has tended to stifle the potential dynamism of Afican culture and frozen its development.

It is important to support and retain the positive and valuable aspects of culture, and
hence of customary law, and in doing so to facilitate the involvement of all in that
culture. This can be achieved through the reconciliation of the principles of democracy
and equality with culture. It is only through this that the people and communities who
are subject to the institution of customary law will have access to power and justice. It

. is suggested that, in the context of the new South African constitution, this involves the
following:

5.3  The democratisation of the institution of traditional rule. This involves creating
a framework which
5.3.1 allows people to challenge power (traditional rule) where it is unjust;
and/or
5.3.2 allows people to decide
53.2.1 how they want that institution to be structured: and/or
3.3.2.2 whether they want to be subject to the institution at all;
This clearly- has implications for the position on traditional leaders in the
constitution and we address this point in the second submission.

5.4 A political and legal framework of rights enshrined in the constitution is the best
mechanism to empower people to
5.4.1 create institutions that serve them and that they are able to change;
5.4.2 challenge and change existing public hierarchical relationships and
discriminatory practices as well as the unequal distribution of rights,
responsibilities and resources.
5.4.3 Within private aspects of customary law, such as laws, customs and
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5.2 An invisible “traditional” state whose subjects are restricted to an institutional

6 The value of culture and customary law

Although the current construction of customary law can be criticised, it is important to
realise that culture and customs are valuable and important parts of people’s lives. It can
be argued that the positive aspects of culture can be measured in the extent to which they
involve and empower people and are not experienced as oppressive. To achjeve this,
people should be continuously involved in creating and recreating those norms and values
that regulate their lives. Al cultures in South Africa are hierarchically ordered and
gendered, excluding selected groups from defining the norms and values of that culture,
and serving to benefit some at the cxpense of others. African cultures, as they are
expressed in custom, customary law and the institution of chieflainship are no exception
to this rule. Thus the current system of culture and customary law has excluded
significant groups of people, especially women, from the benefits of, and involvement
in the creation of the norms and values of, that culture.

Furthermore, although it must be recognised that cultures are dynamic and constantly
Changing through challenges from within and outside of those cultures; the
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