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CONSTITUTIONAL ASSEMBLY

THEME COMMITTEE 4

FUNDAMENTAL RIGHTS

Please note that a meeting of the above Group will be held as indicated below:

Date - Monday, 12 June 1995

"t

Time . “" " 09h00 - 13h00; 14h00 - 17h00

Old Assembly

AGENDA -
Opening
Matters Arising
Minutes:
3.1 Theme Committee 5 June 1995: Pages 3-7
~-3.2 =*Core Group 5 June 1995: Pages 8-9
Equality : l-‘.ar;y-Subrnissions (See Addendum entitled Party Submissions)
General
5.1 Work Programme and Party Deadlines: Page 10
5.2 Schedule of Meetings: Page 11

Closure

H Ebrahim - Executive Director
Constitutional Assembly

Enqﬁiries John Tsalamandris and Zuleiga Adams
Tel : 403 2266; Pager: 468 5050 code 4716
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" CONSTITUTIONAL ASSEMBLY

THEME COMMITTEE 4
' FUNDAMENTAL RIGHTS
Please note that a meeting of the above Group will be held as indicated below:
Date : Thursday, 15 June 1995
Time . 14h00 - 17h00 - = - <
Venue - Old Assembly
 AGENDA
1.  Opening
2. -Matters Arising
Minutésﬁ ;
: s A r AL ARG S AR R AT s TS D A BT :
4, Administrative Justice; Access ‘to Courts; Detained, Arrested and"
 Accused Persons : Party Submissions (See Separate document entitled
- Party Submissions) ' ¢ aie L cne e &k - :
5.  General
6. Closure R A
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CONSTITUTIONAL ASSEMBLY

MINUTES OF
MEETING OF

THEME COMMITTEE 4
FUNDAMENTAL RIGHTS
MONDAY 5 JUNE 1995 (AT 08H30)

PRESENT
Radue RJ (Chairperson)

Njobe' MAA (alt)

Bakker DM

Cachalja IM (alt) Pandor GNM

Coleman M Piliso MM

Gamndana T =& fo el Usiin I Ranchod BG (alt) -
Govender D L aBenas Rasmeni SM oo oo
Green LM Sizani RK

Hajaij F =~ ©72% « o P Smuts D (alt),

Kgoali JL ¥ wnas U + ==+ Solomon G

Lubidla EN (alt) .- ey e Surty ME £ i
Mashamba TGG i wars v Thabethe E (alt) oo ” 7.7
Mdladlana MMS ' Tshivhase TJ

Mohamed 1IJ (alt) Viljoen V

Molekane RS ‘ : - -~ Ndzanga RA
Myakayaka-Manzini YL Tambo A

APOLOGIES: Asmal AK, Camerer.SM, Leon AJ

J Tsalamandris, Z Adams, S Liebenberg, J Dugard and | Rautenbach_were in

attendance.
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4.2

OPENING

Senator Radue opened the meeting at 08h10.

MINUTES

The minutes of the Theme Committee meetihg of 29 May 1995 were
adopted with one amendment: .

i) 4.8, p5, 3rd paragraph should read: * The NP is not in favour of
abortion on demand but recognises tt__lemnaed to review the current

legislation..."” T

MATTERS ARISING:

None.

POLITICAL RIGHTS, CITIZENS RIGHTS, FREEDOM OF RESIDENCE,
FREEDOM OF MOVEMENT: PARTY SUBMISSIONS 3 nzg
R s i o

The ACDP submission was presented by Mr Green who spoke to the
document, “ African Christian Democratic Party Submission to the
Constitutional Assembly, Theme Committee Four: Political Rights,
Freedom of Movement, Residence and Citizenship® e
Questions to the ACDP included: o
Clarity was asked regarding 2.4(p7) which states ‘that the bearers of rights

are both natural and juristic persons

The ACDP responded as follows:
The ACDP will amend their submission to reflect that only natural persons
are the bearers of political, citizen, freedom of movement and residence

rights.

The ANC submission was prasented by Ms Paﬁcﬁ:r vﬁhélﬁéad.lz; to the
document, * ANC Preliminary Submission: Theme Committee 4 - Political
Rights, Citizens Rights, Freedom of Movement and Freedom of Residence”.

‘Questions to the ANC included: : :
How does one ensure "regular, free and fair elections based on universal

franchise” in a system based on customary law?




4.3

4.4

4.5

The ANC responded as follows:

[Theme Committes 4 - 5 June 1995]

The ANC believes that democracy should be promoted without infringing
on customary tradition.

The DP submission was presented by Ms Smuts, who spoke to the
document, "Constitutional Assembly: Theme Committee 4: Democratic Party
Submission on Political Rights, Citizens’ Rights, Freedom of Residence,
Freedom of Movement".

Ms Smuts added that the DP would support a clustering of rights.
There were no questions to the DP. ‘

The FF was not present and their submission was noted.

The NP submission was presented by Senator Radue, who spoke to the
documents,: * National Party Preliminary Submission: Theme Committee 4 -
ltem 16(ii): Citizens’ Rights™; * National Party Preliminary Submission:
Theme Committee 4 - Item 16(iii):Freedom of Movement”; = National Party
Preliminary Submission: Theme Committee 4 - Item 16(iv):Freedom of
Residence”. il . :

Questions to the NP included:

The legacy of Apartheid Laws imposed certain economic constraints in the
exercise of these rights today. Is there not a duty on the state to ensure that
the right has content. :

If '?'/other actors” other than the state are not bound by this right how does
on prevent infringement orythese rights by private bodies who are often the
worst perpetrators?

If the NP were to delete the phrase, "...other actors are not bound by it.",
would it change the NP position radically?

The NP responded as follows: , sgia B v
The NP has supported the removal of all apartheid laws with regard to
residence and freedom of movement. It has supported legislation. like the
Land restitution Act and other measures by the GNU. 4 :
The NP believes that there is an absolute positive duty on the gpart of the

_ state to protect these rights and all levels of government are >ound by it.

The legislative and constitutional provisions regarding discrimination will

“ensure that private bodies dogg not infringe on these rights.

The NP will have to consult with its structures before agreeing to deleting
the phrase, " ...other actors are not bound by it".
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' 4.6 The PAC submission was bresénted by Mr Sizani, who spoke to the

documents: “Preliminary Submission of the PAC on Political .Rights —
*Preliminary Submission of the PAC on Citizens’ Rights”; "Preliminary
Submission of the PAC on Freedom of Movement”.

There were no questions to Mr Sizani.

GENERAL

‘5.1 Work Programme

5.1.1 The chair noted the amendments to the work programme:

5.2 CPM'S .

i) There will be two Theme Committee meetings next week:
Monday 12 June: Equality (Party Submissions are due today).

Thursday 15 June(2-5pm): Administrative Justice, Access to Courts,

Detained and Arrested Persons. Party Submissions due on 7 June.
GG wan N B shecdiedbT YA i A ER Y st e e nany o
i) “““Theme "Committee -Reports to be tabled .at the_Constitutional
Committee meeting of 14 June. SR :

5.2.1 Memberé were reniinded of the upbdming CPM'S. s M B

5.3 Technical Committee Report

5.3.1 Ms .Lisbénberg gave

a brief verbal report on the work of the Technical

Committee: =~

i}  The Technical Committee is hoping to finalise a number of reports for
the Constitutional Committee meeting of the 14 June 1935._These
are: SE R i : £or dimnirs

- Nature and Applicatian of the Bill of Rights

“ « Human Dignity . - SPS

- Freedom and Security of the Person

-~ Servitude and Forced Labour
- Freedom of Religion, Belief and Opinion

i)  +¥he reports will be accompanied by draft texts with explanatory
memoranda. :
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" 5.3.2 Ms Pandor reminded the méeting of the recommendation from the lésf
Constitutional Committee(CC) meeting regarding the grouping of rights. The
Secretariat reported that the Technical Committee is working on the basis

of the CC recommendation.

The Core Group members were reminded to meet after the Theme
Committee meeting. : '

CLOSURE

* The meeting rose at 10h07.
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" CONSTITUTIONAL ASSEMBLY |

MINUTES OF
CORE GROUP OF

THEME COMMITTEE 4
FUNDAMENTAL RIGHTS
Monday 5 June 1995 (AT 10H15)

-~=-  PRESENT

Radue RJ (Chairperson)

Green LM

- Mdladlana MMS
Pandor GNM
SizaniRK .~

APOLOGIES: Leon AJ

5 Tsalamandrié, Z Adams, S Liabeﬁbarg, J Dugard and | Rautenbach’ were in
attendance.
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" 'OPENING

Senator Radue opened the meeting at 10h15.

REPORTS

It was decided that the reports to the Constitutional Committee meeting of
14 June would be presented by Ms Pandor and Senator Radue.

PARTY SUBMISSIONS

—— -

The Secretariat stressed the importance of parties meeting the deadlines for
submissions if the June 30 deadline for completion of the Theme Committee
reports is going to be met.

WORK PROGRAMME .

The programme for the two Theme Committee meetings

next week was
finalised: = :

e —e—

i) Monday 12 June - Equality

ii) . Thursday 15 June - Administrative Justice, Access to Courts,
Detained and Arrested Persons ]

iil © “Wednesday 14 June - Constitutional Committee meeting: 9 - 6pm.
The following Theme Committee Reports will be tabled:

- Nature and Application of the Bill of Rights
- Human Dignity

- Freedom and Security of the Person

- Servitude and Forced Labour

- Freedom and Religion Belief and Opinion

PUBLIC HEARINGS

- e

It was agreed that a public hearing on Socio-Economic rights be scheduled
for the end of July.

CLOSURE

The meeting rose at 10h30.
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WORK PROGRAMME AND DEADLINES FOR PARTY SUBMISSIONS

Administrative justice

Access to Courts ;
Detained, arrested and accused
persons :

ih.::—--*"

12 June 26 June Limitation of rights

: 1995 States of emergency and
suspension of rights
Other fundamental rights and
directive principles

- N e

15 June Interpretation of Bill of Rights
: Other issues

ﬂ
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CONSTITUTIONAL ASSEMBLY

SCHEDULE OF MEETINGS

Latest update as at 05 June 1995

|

" I

I Monday 12 June

Theme Committee 4

Wednesday 14 June Constitutional Committee 08h30 - 18h00 OAC
Thursday 15 June Management Committee 08h00 - 10h00 V16
Party Caucuses
Theme Committee 4 14h00 - 18h30 OAC
Saturday 17 June CPMS - Camarvon; Ellisras;
Mhluzi.
Thursday 22 June Management Committee 08h00 - 10h00 vVié
Party Caucuses
Friday 23 June
Saturday 24 June CPMS - George; Maokeng;
. Hammersdale
Monday 26 June Theme Committee 4 14h00 - 17h30
Tuesday 27 June Theme Committee 4 08h30 - 13h00
Wednesday 28 June Theme Committee 4 08h30 - 13h00
_Thursday 29 June Management Committee 08h00 - 10h00 V16
: Party Caucuses’ =t S
Friday 30 June Constitutional Assembly 09h00 - 16h00 Ass

Saturday 1 July

Winter Recess

11

- e
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AFRICAN CHRISTIAN DEMOCRATIC PARTY "
SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY
THEME COMMITTEE FOUR

EQUALITY

Content of the Righ!
1. The Philosophy of equality

Two very distinct approaches to the right to equality need be mentioned initially.
Humanism

in a humanist context, all species have evolved from an initial shattering
explosion of matter. Through the process of evolution, guided by chance,

" molecular building stones have since arranged themselves to form all living
beings, including man. it follows that all species are equal in importance.

Coupled with the total rejection of an infinite God, evolving man has to provide

~ the ethical and moral values for him;etf to live by. As circumstances change, so
does man's needs and requirements. The legal theory accepted by this world-
view is legal positivism. Legal positivism has, as it's core ethics, that there are no
absolutes - legal or moral - and that law is an attending set of principles that -

keeps evolving with man.

01
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On the face o1' it, this seems acceptable, but it is only when regard is being had to
the consequences of this thinking that entertaining the idea of an ever-evolving
set of principles becomes abhorrent to all clearly thinking South Africans, but
especially to bible-based Christians. ' '

Examples of the effects of this legal system may be seen throughout society. -
Hitler, Mao, Stalin and many others used positive law to rhurder. millions - passing
laws to eliminate Jews, gypsies, the sick, landowners, C_hristians,_ or anyone they
had an urge to destroy - which fundamentally means anyone who stood in the
way of their absolute domination of every person and action in society. In
Amenca laws that many people considered inconceivable a few years ago are
now acceptable standards. Abortion has been legalised, pe@u:sg ‘the st_ate
decided that a baby in the womb is not a baby. Perhaps, twenty years fmm now,
* infanticide will be legalised, because the state will have decided that a baby is not
a human being until it can walk o talk. . The distinction between tight and wrong
is tenuous in a society that subscribes to legal positivism. '

- AL

A leading humanist, Hook, made it very clear that "[tJhe rights of man depend on
his nature, needs, capacities and aspirations, not upon his origins. Children have
rights, not because they are our.creatures, but because l.').f what they are.and
'what they will become. 1t is not God, but the human community that endows it's
members with rights." (quoted in D.A. Noebel: Understanding the Times,
Summit Press, (1991). This means that it is the state and not the community at

large that decides what rights the individual will have.

02



Moreover, it will also decide what needs, capacities and aspirations man, as a

collective, has and this will decide how the individual is treated.

The humanist basis for all human rights, including that of equality, is th_érefore.

the needs and aspirations of a particular society ata particular reference in time. ety
This could logically mean that, for example, a fireman could, some day, have i 0
less rights than an-engineer, because a particular society has. Identtﬁed aneed

that can best be fulfilied by the engineering profession.

Contrast with this unacceptable and, we argue, illogical and nonsensical : 5
viewpoint, the Christian sense of equality and human rights. '

GRENCIL PRIL O0R SR I YIS Skt S rdi s

Chn:stianity

The ACDP holds to an absolute, immutable set of laws as given to.Man by God. '
These rights can not be taken away arbitrarily, as God's laws are clear and have
been proven as the backbone to the British Magna Charta, the Declaration of
independence and the Constitution of the United States of America, nor can it be
surrendered or abdicated.

This concept is grounded in an acceptance that God has revealed c_gr&ain truths
about himself and about mankind in the Bible. He has created Man to dominate
and rule the earth as a caretaker. One generation then, has a responsibility to
show such stewardship, that the rich and bountiful inherit_ancé from God may be
passed on to the next generation. '

03
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God has created man with strengths and weaknesses and as such, He knows the
nature of Man better than man himself. ‘Leading psychologists have concluded
that all their knowledge and theories are mere footnotes to the richness of
psychological knowledge that appears in the Old and New Testamnts: ;

What follows hereafter must aiways be understood as flowing from this absolute,
biblical, moral and ethical view of equality and human rights. :

2. Equality from a Biblical Perspective
" The ACDP agrees that equality is central to a Bill of Rights. The ACDP
. urther believes that all shall have equal access and protection of the law.
" We would like to stress that the origin of law has its roots in God's - =1\
*  revelation through biblical knowledge.
- “We understand the general idea of the law to incorporate:the fallowing -
.5 * strands * fundamental law and constitutional law. -+« ' -
i Attomey John Whitehead describes it this way: -
* The first type of law is the fundamental law upon which the culture
and society are established. This fundamental law may:be.equated
 with the "higher law", which should be the " laws of Nature and of
Nature's God.™ Thie higher law is clearly expressed in God's -
revelation as ultimately found in the Bible. In this the higher law has
its sustenance.




oo

The second type of law, constitutional law, provides the form of civil
govermnment to protect the God-given rights of people. The people
can base their institutions upon constitutional law, in conjunction
with the higher or fundamental law. Although the constituiion is
undergirded by an absolute value system, it is not a source of

ultimate values ™ ( p81. Tim La Haye: Faith of our founding fathers).

——— ™

According to the A.C.D.P. all fundamental human rights should be
measured and defined within the law as explained in biblical meaning and

revelation.

Equality before the law is-a service and benefit to all, and is principally
aimed to enhance the esteem of the value of all human beings, essentially
“in the understanding that we are formed in the image of God (Genesis
1:26 and 27, which says: - 5 % s e

*Then God said, “let us make man in our image, in our likeness and let.
them rule over the fish of the sea and the birds of the air, over all the
creatures that move along the ground. So God created man in his own
image , in the image of God, he created him, male and female, he created
them.”) G s i) it

* Equality before the law means that as Chist is no respector of persons, so
_the law should be no respector of persons (state or subjects) :
James 2:8-9 says: !

05
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“if you really keep the royal law found in Scripture: “love your neighbour as

yourselF", you are doing right. But if you show favouritism, you sin and are

convicted by the law as law-breakers.”

- Equality provides us with @ further limitation in that all are bor sinners,
‘and that no one by nature is considered to be superior to any other. :

- i

Equality is, therefore, that quality in the Bill of Rights that brings all
- . humanity together in acknowiedging its temporal nature, and to focus

towards a oneness in individual and community responsibility, through love

. and common purpose.
e qm~ PR RS, e A BRI e S b S
L= Eqml:tynsmatproceasmaladmwledgeshumansmﬁnnmby
>~ substituting laws of exploitation and deprivation with laws of a spiritual and
" We believe that no-one should be discriminated against, on arbitrary
* . grounds as hiumanists will do with their ever-evolving set of morails and
-~ ethics according 1o legal positivism. it must, however, be clearly stated
that sin in biblical context, including among others, homosexuahty
" Jesbianism, incest, paedophilia and bestiality will be called sin and treated
as such. The ACDP will never consider actions flowing from these
practises as pari of a Christian sense of human rights and unlike evolving
 pattemns of morality in humanism, this will never change as God
pronounced these practises abnormal and sinful.

06
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The importance of equality in the context of the South African Constitution,
is made clear by the working of the document itself. From the Preamble to
the Afterword, the importance of the equality-principie is woven into the
fabric of the Constitution.

— 7 .

The reason for this, one can simply find in the historical legacy of inequality
which has characierised this country and made it pariah in the eyes of

the international community.

1t is, therefore, of extreme importance, {0 guard against similar
occurrences in the new South Aftican Constitution. The Afterword
bespeaks of the document providing a bridge between the old and the new
and gives as a goal, a future founded on human rights, democracy and

- peaceful co-existence without any superficial means of distinction between

human beings.

: Care should, however, be taken to ensure that one evil is not simply
exchanged for another; different kind of evil. The values and purposes of
the new South Afica, should be carefully scrutinised to make sure that
that which is carried forward, is indeed what the majority of South Africans
want and need, in order to give substance to the hopes and ideals of all,

" subject to Gpd's laws.

07



We further endorse the need for Affirmative Action, but note that is is not
strictly speaking a principle of equality. it has the potential, if ap.proached
* incorrectly, of creating the situation of inequality. :
Affirmative Action should be defined as a iemporary measure {o make right
the wrongs.of the past, and to consfitute for legal protection that wil
* ensure individual, family and nation building, and human resource
development. - :
Aftirmative Action shoukl aim to make people self-sufficient, to contribute
fo the runmng of the country in all its sectors.
ISl ERe DR TSN SN LSOO ST
‘We should be carahll'bo'héve it written into the constitution asa
LH pennaneni nghL This will only be oounter-productwe
& ,:aau L AL T R LA R B A 2 T 2B B 06T
Th lnihe aforegoing paragraph,menhonwas made of Affirmative Action not
being strictly an equality concepl, despite very definitely linked o it.
In what follows, the ACDP wishes to express an appreciation for the ucid
- and thorough presentation by Dr, Ramphele to Theme Commitiee One.
The PARTY applauds the approach of not simply transplanting American
. Affirmative Action on a different South African context. As such, the
" ACDP supports the distinction between equality and equity.

08
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That ali individuals must be treated equal before the law has already been
mentioned. The need for just and fair treatment based upon a fair share in
the national resources accordance with their needs and responsibilities in
society. In this defiition, we agree with Dr. Ramphele. The ACDP
wishes o stress, however, that an arbitrary system of ethical relativism
and a positive law approach to defining these needs, will not be supported.
H is our view that God's Biblical Principles will always guide the

defining of needs and requirements.

The ACDP supporis the approach of addressing the hurts in a society
caused bJan urﬁu#t distribution of resources. Apartheid has left a legacy
that has to be confronted in a way that would minimise conflict and the

" perpetuation of injustice. ' -

 The equity approach to past injustices has very clear advantages as
expounded by Dr Ramphele: the following is just a summary of these.

| a  The ACDP agrees that an equity focus would benefit the most
disadvantaged communities as well as giving equal opportunities to

. individuals from an advantaged history, thus redressing the past
and benefiting the new South Africa in an esieem-building procesé
towards a prasperaus future for all. :

03 : -%f
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Conflict will inevitably arise if a simple black empowerment drive is
introducad that will benefit individuals without flowing down in the

" form of a benefil fo the disadvantaged community as a whole.
individuals must not be required to perform tasks unpossmle to
them ‘because of educational handicaps in the name ol

' empoweﬂnentordtstnbutwejushce. The emphasis should be on
an approach where the skilled can teach the unskilled o become

b) = South Africa will go a tong way towards ensuring it's own failure
-7 should & balance ot be drawn between n responsibiltes.
am: btk iy S A I s R W e teeing
Onm\ehand.metyhasthemsmbdltyhomabeﬂ\eequmable
framework that will provide individuals with equal opportunities to
-» affe realise their potential in the form of talent received from the Creator.

Viros v R s R Srey

individuals will, however, have 1o take the responsibility to ensure

the outcome of the pracess of equal opportunity. Togive anghtto
equal outcome will be 1o the detriment of South Africa and all South

-

Care will have to be taken to nat focus on shoct term gaals with a
program of redress, but 1o ensure long-term benefits of the process.
Affirmative Action shouid not be seen as a band-aid to heal the
apartheid-legacy.
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The ACDP applauds the goal of having one body to control the
process of change from an ethical and equity perspective, rather
than separate commissions to look at separate areas of
discrimination. this will ensure that national resources be

distributed for the national good.

Finally, the ACDP stresses that the natian must not be ta focce justice on .
the people, but 1o give God a chance io complete the healing that He has
" started in this nation with the election process. Afer all, He always
" finishes any project in His mind before He starts creating the
. circumstances to give bicth to His inteat. . .

TP L R gy
. T  E

It has been recognized that na tights exist in vacuo. At some point where an
individual's right interferes with another's right these rights has to balance in the
interest of society.

The ACDP does rot differ with this construction, we merely state that such a

thing as sexual orientation denotes behaviour, a social pattemn and, as such, has
to be completely distinguished from aspects of immutable status. This status is
. unrelated to behaviour, traditional perceptions of moral character or public health.




L

Race may serve as an example in that it tells us nothing about a person'’s lifestyle
or behaviour. Removing race as a critedan of social decision makes sense to all
but the most arbitrary decision

Gay rights proposals redefine status without ever saying so. Such laws protect
social behaviour whose benefits and/or detriments to society has to be
 abjectively evaluated before the particular pratection is given.

| Circumventing this process, proponenis create a new minority status. In a South
 Africa with a history of arbitrary discrimination in matters of status particulady
race, gay rights dctiv;sts usesiheemotionof the moment, the genuinely sincere
ideal of ensuring that urwarranted discrimination be brought to s immediate
conclusion to force an uncritical acceptance of this new minority status, thereby
derailing a rational inquiry into the underlying behaviour and disguises the fact
that this minority jsbound together by sexual activity - a common inclination to
commit sodomy and related sex acts with a member af the same sex. -

To avoid deeper investigation, the new status group gives itself the appellation
"gay" a name totally unrelated to the care issue at hand, sex between men and
men and sex between women and women, including child-adult sex. s S

e | I T

L S
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The redefinition of true status to include behaviour-based status creates potential
for innumerable protected classes ranging from sexual to recreational behaviours,
from serious to frivolous interests, from committed involvements to pari-time
hobbies. Are smokers, adulterers, motorcydlists or philatelists, eg. ta be
protected. '

The question on whisther to create a behaviour-based status should be answered
by finding answers {o such enquiries as whether this is a behaviour worthy of

special status? What is it's impact an saciety and of the practitianars thereof? is
it morally neutral - judging fmm conventional and smoe.-rely held moral systems?

The ACDP states clearly that homosexual and lesbian behaviour, paedaophilia,
bestiality, sado-masochism and other sexual orientations of their ilk are definitely '

mt_mamowmuueszam

, Thete&mm!ggybe&mn.gmupsdefum by race ar sex, religious conviction
or national origin and those who practise particular forms of behaviour which are

still criminal according to cument Sauth African law.

in order to try and show the analogy between issues of racial or sex status and
homosemalbehawmr it will be necessary ta deciminalise the being "gay”.
Despite a conceried effort fo prove sodomy a natural practice, even the American
Supreme Caurt in. Bawers v Hardwick (1986) faund that a state law prohibiting
consensual sodomy was not unconstitutional.

13
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Most activists for "sexual orientation” rights, base their argument on the so-calied
"Kinsev Reports” (1948 and 1953).

Dr Alfred Kinsey exirapolated a survey of prison inmates, convicted sex
mmmmmahostotouersemalmm*m“ that
_homosexuality and heterosexuality actually comprise of two opposite poles of
. sexual behaviaur with bisexuality being neutrall =« = <

inchuded in this tome of wisdom, is evidence of illegal sexual experimentation on
dﬂ&mhnhmm15qu§dagemwlotmknﬁ4mwm
relations and ‘cross-ganeréﬁmar sexual experiences. :
zpiberdy kit Pl B ERGRRROmON TS TR i s SO0

‘-‘hwmmmmmmmwdmmm

" introduced on society by amongst others, Judeo-Christian ethics, claim their
sexuality without inhitition and he then postulates that 10% of the US population
would be inclined to “more or less exclusive homo: sexuality”. These figures '
have since been proven to be at least an quintuple overestimation.

Yet.foravarietyofreasons.thgwoﬂdstiilseemslobeoonvinoedofthetnﬂhof
the "10% factor™ as itis widely known. -

- -,

" Without going into semantics it needs be said that even the terminology is
misleading and anly serves to confuse the issue.

14
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The undemocratic process leading 10 the drafiling of the Constitutional Principles
thought it wise to include the terminalogy of "sexial grientation”

This denotes an aspect of status, such as race or sex over which one ﬁas no
choice. Adiivists of ifestyle rights fide on the back of civil ights mavements - 00
fess s0 in this country. Starting 1o lobby the present government in the eighties
atready, the proponents of lifestyle rights sunceeded i having their cause taken

‘up by the liberation movement, forgetting in the euphoria of the moment the
difference between status and condition of hfestyle.

Until the early 1970's, the American Psychiatric Association classified
hamasexualily as 2 menta! disorder and ireated it successtully as such.
Following the storming of the annual convention by lifestyle activists, who
attacked the assaciation for heing higoted and discriminatory, tha APA howed
under pressure and removed this disorder from their list :

In like Eashion the name of Gay Ralatad imminn daficiency syndmome (GRIN)
was changed to AIDS because, even though the disease was identified and it's
snmaad tahulated in commumnities prackising Same-sex physical rlations, it was

said {0 offend these communifties - . S i

- e

Ewver since Kinsay, the saarch has heen an fnr the gay "gene” - that elusive
hinlogic: determinant of sexual preference: that would put lifestyle rights on a par

with the status rights on whase hacks the mavement niggybacks
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Yet, despile even "gay" researchers joining the quest, the "gay gene” remains as
missing as the “missing k" in the evolution myth.

1991 was a banner year for the "gay” movement in terms of scientific research
Mttunpstmonthsofeammher two different studies by gay researchers hit the
headlines as dramatic evidence that "gayness” begins in the chromosomes. The
mwmmmmmmﬁmemmty&m gays"
have contended with for centuries and lead to greater civil-rights protection. If, in
- fact, ammvmmmmmwmwmmmmm |
could be demonstrated, then there would be all soris of wonderful implications for
the"gay” movement ' |

PO et S Sl e B Y R I R B
' e e ¢ Rt By PR T g

Wd.ammmmmmwmmmm

* matter of orientation, and that in turn would mean (at least in the mind of "gays”)
tat homosesuals could o longer be imputed with moral guilt far their deviant
behaviour. If wouldalso bolster the nofion that gays are a “natural minority, fike
race and gender - 3 crucial factor in gaining legal prataction against:

. discrimination. Finally, it would absolve guilt-ridden parents the world over of any
fault in raising children who “went gay ™ 1

Other, quite opposite implications, disturb even a fair number of "gays”. If
Mummmmammm Gaynass”
staris 1o look less like a "preference” or "lifestyle”, and more like an iliness in

need cf a cure.

16




<47 -

And finding that cure resurrects chilling images of German doclors drilling into the

skulls of homosexuals in search of the source of one's homosexuality. 2

Bul what are we 1o make of the studies themselves? Are they intrinsically valid?
In the first and most widely publicised study, Simon Le Vay, a neuroscientist at
the Salk Institute in La Jolla, California, put forward his findings that a specific

area of the brainis;maller in homosexual males than in other males.

That tiny bit of gray matter, smaller than a snowflake and found in a bundie of
neurones in the hypothalamus (which regulates heart rate, sleep, hunger, and sex
drive) was nearly three times as large in the 16 heterosexual men studied as in
‘the 19 homosexual men who were the subjects of Le Vay's autopsies.
‘Le Vay admitted that his research was far from conclusive. Because each of the
homosexual men had died of AIDS-related causes, it could not be known whether
the virus might have had some effect on the brain structure. And no women'’s

brains were examined, whether from homosexuals or heterosexuals. 3.

Fellow Salk researcher Kenneth Klivington raises the inevitable chicken-and-egg

question regarding the hypottial#mus: Does its size determine hémoéexuality, or
does homosexuality determine its size? "You can postulate,” he says, “that brain
change occurs throughout life, as a consequence of experience."s In other |

- words, "use il or lose il".
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The masi serious broadside 1o Le Vay's findings comes from gay activist Darreii
Yamthﬂ1wﬁmn¢voﬁmeﬁhvamihuhmnh&mmnﬂnwnﬂ!hﬁmwmm1aMn
heliaves that pragressive gay researchers lnoking for evidence: of genetic

gqywnsunﬁmmmaﬁvuhmnmrwﬁnmuumﬂmnhmmnsamﬁﬂnnﬁyanaal?han
what Rist desrrihes as "nearly 1iniversal male-in-male invemaking among citizen

: Mnmmvhnfmﬂ'(‘mmﬂﬂm he ask= "wruild | & Vay %
argue that all the greal men of classic antiquity had an undersized
hypothalamus s '

~Survey of Identical Twins Links Biological Fachors with Being Gay,” read the

“ headlines. And the story flashed all across America. Jn the Archives of General
Psydmtly Northwestem's J. Michael Bailey and psychiatrist Richard C. Pilard of
umeBosionUnwafsnySd\odofMedimnehad]uﬁreponadmewdencethal_

. ganetics play a mare impodant role han envinment in the develepment of .

homosexualify, < = - antauza e oS

identical-twin brothers were also homosexuals. By contrast, only 22 percent of

non-tedn brathers and coly 11 peccent of adaptive brothers wace fouad towba gay 7,

T "
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Thomas H. Maugh, science writer for the Los Angeles Times reported “Identicai
tuins have identical genetic makauns and, if homosaxality has A ganatin: hasis,
many of the second twins should also be gay  That is what they found" §52% of

the idanhcal twhtwnthnmmm"yy" =

Am | missing something? If identical twins have identical genetic makeups, then
why was the percentaga of the sacand bwins not 700 percant? Far from provieg
the existence of a genetic factor, the study is the best evidence yet of its non-
existence!

Sunsly what the 52 percant finding indicates is either that there is na gensetic
factor af all or that, even if there were, a person’s sexual behaviour could be

This certainly seems o be true. .

T e

By making being a homosaxual of iesbian maorally and socially acceptable, wa
have abandoned a large group of men and women dissatisfied with their same-
sex lifestyles, says psychologist Joseph Nicolast, authar of Reparatative therapy
of mele Homosexuality. Even the Kinsey Institute noted in 1970 that 81%of 684

gayvs and §3% af 253 lesbians had changed or shifted their sexual feelings and
behaviours afler age 12. (Quoted in Family Research Reporl, 1993). This is the
mmmmwmmﬁmmﬁwmmmm
rights. Who ever heard of a black person becoming white! This country was

caught asleep.




-20-

Despite p;ervading morality and the religious aspect of the vast majority of South
Africans who condemn lifestyle rights as being as fraud on society, the MPNP

gave its approval, if only by remaining silent on this vital issue.

The ANC, the IFP and National Party, who formed the Government of National
Unity, decided for 40 million South Africans that Kinsey's legacy, despite
abundant proof to thecontrary is part of acceptable South African culture.

The ACDP says no! We wili not abide and let this country be hoodwinked into : s
accepting without proper discrimination in the true sense of the word as to every ‘

single aspect of the right fo equality: Lifestyle rights do not even stand the most

cursory of tests - biological, political, legal or otherwise. =

. The ACDP supwtsthégoal of having one body 1o control the process ofcha'nge
from an etﬁieal and equity perspective, rather than separate commissions to look
at separate areas of discrimination. this will ensure that national resources be
distributed for the national good. The ACDP agrees with Dr Mamphela Rampele
in her lucid presentation o theme committee one, that the core vaiue should be
equity (for the whole period of transition), rather than egalitarian equality. Equity
denotes the just and fair treatment of all, based upon a fair share in thewational
resources in accordance with their needs and responsibilities in society. This .
approach will address the hurts of Apartheid in a way as to minimize conflict and : < |
the perpetuation of injustice. & ‘ 2 W

20
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No doubt. the concept of Affirmative Action will be instrumental in the work of the
proposed body to oversee the transitional aspects of human rights issues.

No doubt, a single organisation with a united vision will be much more effective
than several smaller bodies , whose frames of reference could easily overlap -
leading to expensive duplicity and superfluous work being done.

b
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Applicati f the Right

24 Nature of the duty to be imposed on the State
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The Staie must reflect and protect South Africans by refusing to recognise
morality of the large majority of citizens - this includes practices of

22  Application of the right to common law and customary law
exist, these must not be derogated from. '

23 Should u\e nghtuad« discussion m:pose a mutut:onal duty on
' actors other than thn State?
This right should be applied vertically as well as horizontally.

24 '-Whoshonld be the mm Oflhenghn .. e
mmmmmmma@mm ,

25 Should the right under discussion be capable of limiﬁtion by the
. legisiative?
. Contantious isues such a3 special fghts to homosexuals, capital
punishment and abortion should ideally be decided by referendum. -

7th June 1985 e
(EQUAL WPS).
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At the heart of the Bill of Rights lies the notion of the fundamental
equality of all men and women, irrespective of race, colour or creed. The
- pre-eminence of Equality as the founding ideal of the new South Africa
is evident in the Preamble of the Interim Constitution and its position as
the first right which is listed in Chapter 3. :

In South Africa, inequality is the very essence of the lack of political
freedom. While some have been free to plunder the country's natural and -
" human resources, others have lacked the most mundane freedoms of
movement, association and expression, let alone social and economic
security. In this'setting all freedom in our new democracy ought to be
premised on the ideal of equality, which must become the pivot and '
driving force of political, cultural and personal life in South Africa.

It is in the context of the historical inequality and the legacy of unfair
discrimination that affirmative action becomes compulsory. While taking

on a variety of forms, affirmative action means special measures which
must be adopted to enable persons discriminated against on grounds of
colour, gender and disability to break into fields from which they have
been excluded by past discrimination. It is an issue which has to be
addressed both with firmness and sensitivity.

It must become clear that attempts at achieving substantive equat rights

and opportunities for those discriminated against in the past should be

regarded as the fulfilment, rather than a violation of the principles of
- equality. Affirmative action for disadvantaged sectors of our community

shall focus on blacks, women, the youth (both men and women) and the
' rural community. '




The Right to Equality is formulated as follows in the Interim Constitution
under Section 8:

1)

2)

(3a)

Every person shall have the right to equality before the law and to
equal protection of the law.

No person shall be unfairly discriminated against, directly or
indirectly, and, without derogating from the generality of this
provision, on one or more of the following grounds in particular:
race, gender, sex, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience, belief, culture or language.

This section shall not preclude measures designed to achieve the
adequate protection and advancement of persons or groups or

~ categories of persons disadvantaged by unfair discrimination, in

order ‘to enable their full and equal enjoyment of all rights and

_(®)

4)

Every person or community dispossessed of rights in land before
the commencement of this Constitution under any law which would
have been inconsistent with subsection (2) had that subsection been
in operation at the time of the dispossession, shall be entitled to
claim restitution of such rights subject to and in accordance with
Sections 121, 122 and 123. '

Prima facie proof of discrimination on any of the grounds , _
specified in subsection (2) shall be presumed to be sufficient proof
of unfair discrimination as contemplated in that subsection, until
the contrary is established. ~ -~ = .

The ANC believes that all men and women shall have equal protection
of the law in terms of both treatment and protection. The formulation of

8(1) in the Interim Constitution is acceptable.

J

Section 8(2) should not be regarded as numer%us clausTs of

9’ S
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- discrimination. Equality is a universally recognised right or norm which

 categorically excludes discrimination on the grounds of race, gender,’
sex, ethnic or. social origin, colour, sexual orientation, age, disability,
religion, conscience, belief, culture or language. This is not an exhaustive
-enumeration of the grounds for unfair discrimination; but an inclusive
and explicit list of distinct grounds for discrimination. The formulation
-of Section 8(2) is therefore acceptable.

As indicated earlier, affirmative action and also the restitution of rights

. in land are applications of equality, and not qualifications. They reflect
positive and practical mechanisms which must be used to progressively
achieve a balanced sense of equality in the various fields of human
endeavour at various levels of government. While Section 8(3)(b) may be
included under the category of Property rights, it can also be
appropriately dealt with under the Right to Equality.

Section 8(4) provided a favourable shift in the burden of proof which
shall the effect of creating a favourable avenue to challenge unfair
discriminatory practices. The subsection can therefore be maintained in
the Interim Constitution.

2.I E l. I. E |] Bo ]
2.1. The state has a duty to protect the right.

22.5The right applies to customary and common law, with due regard
and sensitivity towards practices of customary and religious law.

e

2.3. The right shall bind the state and all social structures but in its
application shall duly consider and be sensitive to customary and
religious law. '

. The bearers of the right shall be private persons or where
‘appropriate, groups or social structures.

. The right may only be reasonably and justifiably limited in an open
and democratic society. :

-
-
»







CONSTITUTIONAL ASSEMBLY : THEME COMMITTEE 4
FUNDAMENTAL RIGHTS
SUBMISSION BY THE DEMOCRATIC PARTY ON BLOCK 3 :
RIGHT TO EQUALITY

3(a) CONTENT OF THE RIGHT
For democracy to flourish, equality is fundamental. Racial discrimination predominated

in the South African social order in the past. The Bill of Rights needs to set its face

What is discrimination? A successful society must distinguish between the meritorious and
unme:ihmim:s,thejustandﬂwunjust,thepmdwﬁveandunprodwﬁve. When is .
differentiation permissible and when not? The Bill of Rights should provide the answer
that differentiation is permissible when it is justified and impermissible when it is not.
Only when differentiation is not justified does it merit the pejorative ‘discrimination’.

The effect of this is that the court that enforces the Bill is permitted to condemn as
discrimination, an arbitrary exercise of power thought to fall outside the ‘best’ 'cawgoﬁes
ofdlfferenuauon,suchasmsmorm,eg a court can outlaw a particular
defetenuanonmadconthegmundofpregnancy If differentiation on the~ground of
pmgnamymun]usuﬁedumd:scrmnamnmdmuefomumommhoml.mcounmed
nmzomﬁrmmwgagemwmpludwaMMMWhahadiﬁmﬁaﬁoanejudim
only women, but not all women, discriminates against women.

Despite the generality of this approach, the Bill of Rights should recognise that
differentiation on the specific grounds of race, ethnic origin, colour, gender, sexual

b




: ‘orientation, age, disability, religion, creed and conscience are generally arbitrary and

therefore generally unjustified. But discrimination has created pervasive inequality in this
om'mn'y,andifwearetotakcthecommimmttoequalityscﬁously, we have to
acknowledge the need for reasonably drawn and rationally justifiable affirmative action
programmes to undo existing inequalities.

Howeverunpdnmblenniaybe,wehavewackmwledgemoﬂmifmhpmgmmmesm

,mbeneﬁtﬂ:elegiﬁmatebemﬁcimies,thcywiuhavemusethesameaimiafor
| differentiation as those which brought about the inequality.  The clause which authorises
suchpmgrammesmustprmndeﬁmtmchpmgrammesmmsonableandmuoml A

pmgrammewouldmtbemuonallfnwasnmfomsedmmchmmtendedbeneﬁmnes

arﬂuconnnuedtoopmteaﬂernhaddoneltswork. 1t should also, on proper

interpretation, outlaw fixed race/gender quotas.

-ﬁeeqmﬁtydnuse,uﬂmitispmtofamwmblyandmmwlyfowwﬂaﬂimaﬁw

pmgmmmeimzndedtoundoinequality,isumuyabhonem,someﬁmesitmaybe
mu“é‘g'mmmdmﬁmﬁmmmmymm
rd:glomandfmthatmmnumaybenewmrymd:ﬁaematconmegrmndofmhglm.

Ornmaybewymwgrmlodg:ngsbygmdermordumpwmctwomm-

consequently recognise that differentiation even on one of the grounds listed and not for
the sake of countering inequality, may be justified. It is for this reason that differentiation

on one of the grounds listed should be presumed unjustified. ‘The presumption can be .

rebutted by demonstrating a justification of the kind outlined above. This formulation
should be flexible enough to permit a court to require a more compelling justification to
legitimise some types of differentiation (e.g. racial) than others (e.g. religion).

Some favour a constitution which seeks to outlaw discrimination only when the state may

be considered responsible for the discrimination. But there is an important sense in which
2 /
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the state is alu?ays responsible for discrimination: it can always legislate to outlaw it
(unless the constitution forbids it to legislate, in which case the state is responsible because
of the constitution).

Despite that, few would argue for state intervention against all discrimination anywhere.
Almosteveryommogﬁsesﬁemedforwmcsphaeofpﬁvacyinwﬁchmechoimmm
individuals make can be made on any ground, however arbitrary, without any liability to
justify them, e.g. the choice of whom to invite into one’s home, whom to favour with
one’s charity, whom to marry - these fall into that category.

S e
e e

Rather than confining equality to the area in which the state is responsible it is better to
mcognisemmmueisasphucofpﬁvacywimmwhichdedsionsmdiffmﬁmwnm
be justified. The Bill of Rights should recognise that the constitutional commitment against
discrimination should not intrude into the sphere of privacy.

This recognition could invite racists and other discriminators to take shelter therein; many
will try improperly to expand the need to protect privacy to further discriminatory ends:
immunity invites abuse. To guard against this danger the Bill of Rights should confine
immunity to decisions made in the exercise of private choice necessary to preserve
personal autonomy. ) .

ThereampuhapssomginSouﬂiAﬁimmxiousmrctainmepﬁvﬂcgesbestowedhy
apartheid. Many hope to remove activities hitherto in the public domain, to the private,
expecting that those activities will be insulated from the commitment of the new social
order to root out discrimination. M 1
Neither the constitution nor the Bill of Rights must be party to those efforts. Ifs recognition
of a sphere of privacy immune from any need for justification, something essential to
protect against Orwellian state intervention, cannot be permitted to become a shield for

private apartheid. The relevant provision should be drawn narrowly to guard against that

possibility.

28
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: Whatsocietjroonsiderstobelongwithinthesphemofprivacy,changeswithtimc.Atoné
stage it was commonly accepted that the terms of private employment were a matter for
employer and employee, and the state should not intrude. Today, legal regulation of
private employment is pervasive and commonplace. 'And it was generally accepted that
whensocialclubsfeﬂintothesphmofpﬁvacyandchosetoexcludelews,blacksor
women, that was their prerogative. There is now a growing body of opinion that clubs
ofwnwpplypubﬁcgmdsmchnbusimappormlﬂﬁes,wwhichaﬂshoHMjoyequal
access. ;

The boundaries ofpnvaciareeonstanﬂyslnfhngandthcoonsumnonorthemlofmghts X

e —

cannot finally define them. The court entrusted with interpreting the Bill of Rights will
havemdeﬁmandredeﬁmthebonndanesofpnvacyasmyswmepuonofmandm

matures and develops.

Theprohﬂﬁﬁonondiscﬁmimﬁoninmeniﬂofkightsshouldouﬂawbothdirectand
indirect discrimination. “Direct discrimination is overt discrimination. The of
indirect discrimination hits at apparently neutral practices which have differential impact,
- €8 amcnﬁnnmtpolicyreqtﬁringaumaﬂ:emaﬁcswachmtobesixfeetnu Such a
_pohcyﬂmoughnmahsmmfmwmceorm,wmudfavommenovuwommd
some races over others. Suwetbepohcywmﬂdmtbe;usuﬁedmfostmnggood

mathemahcsm:hmg,nwouldbedmmmlmmry

Théprohibiﬁonondiscﬁnﬁmﬁonshmﬂdbeexpmsedmbeawanuemofmeﬁghtw
equal treatment; it cannot exhaust the content of that right. It can be as much of a denial
of equal treatment to fail to differentiate as to differentiate. iz or

It has been observed for instance, that some of the most serious denials of equality to

wommnkeﬁxqformofexpecﬁngwomtobethemeas,orumﬁngﬂwmas'

though they were. The relevant provision should be framed widely enough to strike at
inequality in that shape. :
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" The Bill of Rights must demand of government, rational, honest justifications for policy
! decmonsproudmgenutlementssuchasequahtyorafﬁrmatweacuon. ‘Rationality and
'reasomblemssshouldbethesmndardsofjusnﬁmnmpmwdedfmmmeBMOleghm

3() JURISTIC PERSONS

TheDemomucPartyrmtemwsmmmissiommadeundu‘BlocklandZMmequesﬁon
of juristic persons, andthehonmntalapphmuonofﬂwBﬂloleghts With specific
refcrencetoapplymgﬂ:eequahtyclausetojunsncwsonsmdmdmduals the Democratic

ofadecmonmademdmexmseofﬁ:etypcofpnvatechmcewhmhprescwu

persona]autonomy i A

- 3(e) g PROH]BITED GROUNDS FOR DISCRBHNATION - (Sed:lon 8 of the
. Interim Constitution)

‘IheDemocraticPartympportsthepmvisionsofthesesecﬁons, subject to the reservations
it expresses in respect of S.8(3) which will be elaborated under the section on affirmative
acﬁon,andﬁuhersubjectwﬁ:eamendmemdmﬂedabaveundaS(b)auﬁsﬁcPuwm).

The purpose of S.8(2) would appear to ensure that there should be no differentiated
munemonmegroundsordementswhichamvitalmthemmofhumanidenﬁty. The
words *“without derogating from the generality of this provision’ would allow a court to
taknacoountofarangcofelementsofﬂlehumanpmona]itywhichhavehithmonotbecn
considered in the express words. Thus, groups affected by poverty, unemploymentand
lackofaooessmpower,canbeoonmdmdundetsaa)

30




-

Among the designated criteria are gender and sex. The inclusion of gender implies that |
the constitution acknowledges that significant differences between men and women in-
respeaofsﬁﬂsandmciﬂmlumnmwexphhwdbybiomgcaldiﬁm,butmust
be located in social and political origins. The inclusion of gender as a designated
prohibiﬁonauowsawunwexamimthosemciﬂfomandpowardnﬁonshipswhich
promote discrimination between men and women.

The concept of unfair discrimination doubtless represents an attempt to distinguish between
apmmofbaﬂgnandmnﬁgndisﬁwﬁomltprmmposum&wﬁmimﬁonimdfmbe
freed from a pejorative content. To an extent the policy of affirmative action could be
wmuuedmbeafmofpoﬁﬁwmmwhichwouldthuefmfaﬂvﬁthinﬁwwmept
of fair discrimination.
Differentiation on the ground of race, ethnic origin, colour, gender, sexual orientation,
age,dimbﬂiw,rdiginmaeedmwnsdm.shﬂlbepmmmedmdmﬁﬁedmhispm
of a rational intended to remedy substantial inequality.

e f‘!‘g:k.:_ B R e T e e 55 i
Differentiation shall be justified when it is the result of a decision made in the exercise of
the type of private choice which preserves personal autonomy. e

; 4 o L
v b ¥, :

In its General Comment 18, the Human Rights Committee established under the
International Covenant on Civil and Political Rights noted: "The term ‘discrimination’ is
used in the Covenant and should be understood to imply any distinction, exclusion,
mmicﬁonormferemwhichisbuédonmypvnndmchasmce,.wlomsdx,;mguage.
rdigiqn,poﬁﬁmlmoﬂmopiniommﬁonﬂmwdaloﬂgimpmputy,bir&momm;.
which has the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons and on equal footing of all rights and freedoms. Not every
differentiation or treatment will constitute discrimination. If the criteria for such
differentiation are reasonable and objective and if their aim is to achieve a purpose which
is legitimate under the Covenant.” General comment 18(37) (UN. N York 1989) para.”.
The Democratic Party supports this reasoning. ;

6
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: Amole 14 ofﬂleEnopganConvﬁononHumanRigthmvides: ‘Theenjoymeﬂtofthc'

. rights and freedoms set forth in this Convention shall be secured without discrimination - 2

on any ground such as sex, race, colour, religion, political or other opinion, national
minority, property, birth or other status’.

mgemal,theEmopmnCounofHumanRighmhasfoundthataviohﬁonofArﬁdel4
mwsﬂthmisdiﬁmﬁﬂmunentindrcummmwherethmismobjwﬁveand
reasonablejumﬁcauommmmeevemmatmmusuchjumﬁmmn,propomomhtym
: hchngbetweenmemmssoughtandﬂ:cmunsemployed

In the US, thzjusuﬁcauonford:fferennanonhasbeenﬁmdamennltoann-dmcnmmanon
jurisprudence. Classlﬁcauonsbasedonramlmmamoonmdcredsuspectandthe
doctrine of strict scrutiny has been applied to them. The classification must be shown to
beammmegmmmepmmoﬁonofa‘compdﬁngandwmidmg"smteimm. '

3(d) - AFFIRMATIVE ACTION /.. -

LSRR Vs e U s LR B E e R 3 e SR T * st & e
: TMDmocmﬁcPartyagreuﬂmtthinofRightsshouldhnveadausepmmcﬁns
afﬁrmanveacuonprogmmmsﬁnmchallmseunderme&luamydause m.um-

affirmative action must aspire mde.hverethlybyundomgmthty This requires that
' affirmative action programmes should be explicit authorised by the constitution. Section
8(3) of the interim constitution, insulates from challenge "measures aimed at the adequate
protection and advancement of persons disadvantaged by discrimination in order.to enable
full and equal enjoyment of all rights and freedoms." '

- e

The Democratic Party believes that clause 8(3) is deficiently drafted. Its most conspicuous
flaw is its reliance on the vacuous notion of "adequate protection and advancement.” The
clearest thing about "adequacy”, is its inadequacy as a criterion for decision-making.




" Less conspicuous, but more important, is the inadequacy of the word "aimed” which

mabsﬂwvaﬁdityofmafﬁrmaﬁveacﬁonpmgrammedependmldymmeintenﬁomof
its designers to the exclusion of its effects.

Manymwhpmgmmmes,becausetheyarepoorlyfocusedormisooncdvedorbadly
exemwd,mdowminngsquandﬁmmmmmypmducﬁﬂtyoraggmm
inmmﬁtyorcomprdaensivdyapplyamn-auMmﬁanisminthefomofm-caned
"reverse discriminati " ; :

Toawﬁmwemnsequm,anafﬁrmauveacuondmhaswempowamemmat
@Phesn,toméw;otonlyﬂ:emmsofﬂleprommme but also the means by which it
seeks to realise those aims. Ithastoempowa'theemmmaskwhethuthcprogramme

isinfactonereasomblyﬁkelytoachieveitsgoalofundoingdisadvantase.

To avoid the legislature imposing group based reverse discrimination measures which do
-Mmsmﬂyadvanﬂgeexcmdedindiﬁduabﬁompreﬁwﬂydimdvmsedsmﬁpﬁ.me
Demouaﬁchtyproposesmats.s(S)ofﬁwimeﬁmconsﬁmﬁonbeamendedbyﬂw
inﬂpomnonofﬂ;eword ‘reasonable’ in the following context:- ~ - o
3@ Msecuonshanmtprechxdemhkmmdwgmdtomhwveme
;‘fﬁmmmmﬁmmmmmd _
pmonsdmdvmtagedbyunfmrd:mm:mﬁon.mtomblethmfuﬂmd
equal enjoyment of all rights and freedoms. Tt
"Reasonableness” as a standard of justification will allow the courts to enquire into - and .
ensure - thataﬁrmahveacﬂonpmgrammesdonotbeoomehmlﬂess d1scnm1natoryor
oppressive. :

3(e) CUSTOMARY LAW, INCLUDING THE RULES AND CUSTOMS OF
- RELIGIOUS AND TRADITIONAL COMMUNITIES

The Democratic Party reserves its rights to make a detailed submission on this provision
at the appropriate stage when this matter is to be debated.
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- FREEDOM FRONT
C ITT 4 NTAL RI HT
T2 s IONS ON EQUA
5 % The Freedom Front is of the'opinion that the right of every

person to ality bef he law is one of the elements of
acy, which can, as a general concept, be defined as
a system of government by all the people collectively,
usually through elected representatives, based on the
recognition of equality of opportunities, rights and
privileges, tolerating minorit views,, and dignoring
hereditary class distinctions. o ¥t s e

In view "of ‘the fact that the new Constitution must be
democratic (in terms of the Constitutional Principles) it
must make provision in its chapter on fundamental rights
for equality of all persons before the law.
fer PR Cu¥rER e SR _ : %
Secondly,’  we adhere to the view that equality before the
law is indeed one e m al of hts.
It is not only expressly required by Constitutional
Principle V (equali f all befor he law and an
itabl egal ), but is implicit in Constitutional
Principle II1I (general prohibition of discrimination).
According to Lauterpacht (An International Bil f e
Rights of Man, 1945, p115) 'The claim to equality before the

law is in a substantial sense the most fundamental of the

rights of man'.

(a) Equality before the law

In the present context we note that in terms of section
8(2). of the transitional Constitution only ‘'unfair'
discrimination should be prohibited. It is conceivable that
differentiation between persons on one of the grounds
enumerated in section 8(2) would be justified in certain

circumstances. So, for instance, it should be permissible

to take sex into account where relevant (e.gq. maternity
benefits), or age, where relevant (e.q. military
activities). We are also of the opinion that it should not
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- be prohibited to take sexual orientation of a person into
consideration in certain circumstances, as there could
otherwise be an infringement of freedom of religion (at
present section 14(1) of the transitional Const;:.tut:.on), as
homosexual practices are contrary to some religions.

This inatter is more fuliy treated in paragraph 3 below.

(b) Egg‘. itable legal process

Equality of all before the law and an equitable legal
process require constitutional p;'ovisions ensuring what can
generally be termed 'access to justice'.

The concept 'access to justice' covers many aspects of the
judicial system, but two dominant aspects should be
mentioned at this stage, viz the plight of indigent
litigants and the need to conduct legal proceedmgs in a
language understood by parties to. litigation, accused
persons and witnesses. (See, in this regard, section 107 of
the transitional Constitution.) s

Whereas section 107 -purports to deal with the latter

problem, it is submitted that the provisions of section 3

of the transitional Constitution are inadequate to afford
m

sufficient pr e pres
, and that these provisions, if re-

enacted without amendment in the new Constitution, will
have a bearing on any section in such Constitution that
- will replace the present section 107.

As far as indigent litigants are concerned, statutory
provisions governing legal aid and a right to’ legal
representation pose special problems, if not of a juridical
nature, then at least of an economic nature (a question of
financial resources and of manpower).

Thirdly, a distinction should be drawn between legal and
factual egquality (or inequality). By subscribing to the
principle of equality before the law we must not be
understood to allege that all people are in fact equal.

‘Since in reality there are no two individuals peﬁaetly
equal, equality as a principle of justice means that
certain differences' between ' individuals are -to Dbe
considered as irrelevant' (Hans Kelsen, one of the most
renowned jurists of the modern era, in General Theory of
Law_and State, 1961 pp 439-440). Individuals differ in
various respects that may be relevant and justified in
considering, for instance, their appointment to particular
types of work. 3 :

tEvery right is an application of an equal measure to
different people who are in fact not alike, are not equal




. fo one another; that is why equal right is really a
violation of equality and an injustice'. (V I Lenin, The
State and the Revolution (Peking: Foreign Language Press,
1970). i :

In the International Court of Justice in 1966 (South West
Africa cases, Second Phase, Judgment of 18 July 1966) Judge

Tanaka said:

'Examining the principle of equality before the law, we
consider that it is philosophically related to the concepts
freedom and justice......... In what way is each individual
allotted his sphere of freedom by the principle of
equality? What is the content of this principle? The
principle is that what is equal is to be treated equally -
and what is different is to be treated differently, namely
proportionately to the factual difference. That is what was
indicated by Aristotle as justitia commutativa and justitia

distributiva (p 305).

We can say accordingly that the principle of equality before .
the law does not mean absolute equality, namely equal
treatment of men without regard to individual concrete
circumstances, but it means the relative equality, namely
the principle to treat equally what are equal and unequally
what are unequal'. -~ =« = - el ¥ g d .
w=...'to treat unequal matters differently according to -
their dinequality is not only permitted but required' (pp
305-6).<......In the case of apartheid, we cannot deny the
existence of reasonableness in some matters that diverse
ethnic groups should be treated in certain aspects
differently from one another' (P 307). o5 ity
il E b 0 x { ate o R T = g '-e.;' g i : e A g
Nobel laureate F A Hayek has in this context expressed
himself thus in his work 'The Constitution of Pt
Liberty'(London, 1960): 'It is of the essence of the demand
for equality before the law that people should be treated
alike in spite of the fact that they are different'.

Some of the world's greatest jurists, philosophers and
scholars therefore support the proposition that equality
and justice are synonymous, and that things that are alike
should be treated alike, while things that are no¥ alike
should be treated differently. Relevant differences should
not, therefore, preclude different treatment. This factor
is relevant, too, in the context of affirmative action,

referred to below.

In the fourth place, the Freedom Front is not averse to
measures such as those referred to in section 8(3)(a) of
the transitional Constitution, conveniently referred to as
raffirmative action', subject to an important caveat. We
hold the view that affirmative action requirements should
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not be so extensive as to be counter-productive and in
effect bring about reverse discrimination. Affirmative
action should be aimed solely at equality of opportunity,
coupled with implementation on the basis of merit only. Any
other formula would be neither in the interest of the
individual concerned, nor that of his employer or
principal, nor that of the country as a whole.

Fifthly, the Freedom Front is of the opinion that the
requirement of equality before the law poses special
problems as far as the co-existence of indigenous law on
the one hand and fundamental rights contained in the
Constitution and concomitant legislation on the other hand
(Constitutional Principle XIII) is concerned.

Constitutional Principle XIII deals with the protection of
the institution, status and role of traditional leadership,
according to indigenous law. According to this Principle
indigenous law as well as the common law shall be
recognised and applied by the court, but subject to the
fundamental rights contained in the Constitution and
legislation dealing specifically with the latter.

The application of indigenous law is made subservient to
the fundamental rights to be set out in the Constitution
and related legislation. This means that there is a

' nflict between rules of indigenous law on the
one hand, and the Constitution and the above-mentioned
related legislation on the other hand. To avoid a clash
between these two legal systems, with its potential for
social and political discord and strife, the Constitution
should be drafted in a manner that preserves indigenous law
to the greatest extent possible. Conflict of Other laws
witp indigenous law should in this way be reduced to a
minimum. . :

34






' NATIONAL PARTY PRELIMINARY SUBMISSION
THEME COMMITTEE 4

ITEM 17: THE RIGHT TO EQUALITY

1 Content of the right

" The right to equality is a key aspect of any bill of rights.  Broadly
" speaking, the'ffﬁﬁt‘ prohibits the state from treating persons unequally. The
state continuously differentiates between people and the right to equality (or
the equality principle) ensures that any such differentiation must comply with
the right as set out in the bill of rights as wells as the general limitation
clause(section 33). o
' It is sometimes said that the right to equality actually contains three
. particular aspects, viz the right to equality before the law, the right to equal
 protection of the law, and the right to pfotect_ion from discrimination (Cachalia
" et al Fundamental Rights in the New Constitution (1994) 26). A distinction
between the first two aspects does not really contribute to" a’ complete
analysis and they will be discussed together.

1 * The right to equality before and equal protection of the law

The right to equality before and equal protection of the law does not mean
that the state may never differentiate between people. It is a fact of Irfe
when performing its regulating function in society, the state-centinuously
differentiates between people. The right does not prohibit any and all such
differentiation. In terms of the right, however, the state may not
differentiate between people in a way which is unreasonable, unjustified in an
open and democratic society based on freedom and equality, etc. (section
- 33). The present section 8 refers to particular grounds on which the state

is not allowed to differentiate in an unreasonable, unjustifiable, etc. way, but
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as the provision is formulated in an open-ended way, that does not exclude
other grounds not mentioned there (see paragraph 1.2(b)).

1.2 The right to protection against discrimination

(a)  No person shall be discriminated against. In section 8(2) of the
transitional constitution, the term “unfair discrimination® is used to indicate
clearly that not all differentiation, but only discrimination as defined in the

. provision shall bé prohibited. Section 8(2) furthermore refers both to direct
and indirect discrimination in order to cover a case where a particular measure
apparently, or on the face of it, passes muster, but has the effect of being
discriminatory. |

....... k

(b) As pointed out above, the grounds on which discrimination by the state
is prohibited are formulated iin an open-ended way (cf the phrase "without
derogating from the generality of this provision®) and other grounds could be
" read into section 8(2) by the courts. el
ret S DB 15 STt e e '.,_,.._. gkt B gt et

-, - -

S e

(c) The grounds expressly mentioned are, of course, the salient and sensitive -

ones that probably need to be mentioned, especially in South African
circumstances. However, we wish to make two observations:

() With regard to the contentious "sexual orientation", we understand that
the state should not discriminate on this ground when sexual orientatTBﬁ is
irrelevant, for example, in the appointment of civil servants in-general.
However, the state should be quﬁe capable of differentiating when sexual
orientation is, indeed, relevant, for example in marriage, the adoption of
children and other matters of this nature. We believe that it should be
possible to justify a distinction of this nature in terms of the criteria laid down

_in the general limitation clause (section 33).
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(i) It is the declared view of the National Party that South African
circumstances require special vigilance in respect of the prevention of
discrimination against minorities. Apart from provisions such as the right to
freedom of religion (sections 15(1) and 14(2) and to use the language and
participate in the culture of one’s choice (section 31), it is therefore
imperative that the prohibition of discrimination on grounds such as ethnic
origin, rellglon, culture and language be retained. Through constitutional
provisions such a;tﬁese, members of minorities and, consaquantly and
indirectly, minorities themselves, are able to claim the protection of the courts
for their cultures, religions and languages and for their equal treatment by the
state. We nonetheless believe that the protection of minorities by section 8
can be strengthened even further by adding "affiliation" as a further ground
~on which discrimination is prohibited. In the context of section 8, such an
addition ‘will make it particularly clear that the state may not discriminate
against anybody because he or she is a member of any cultural or language
“group, minority, organisation, polmcal party, religious denomination, etc.
Such an addition would also be in line with the right to freedom of association
(section 17), as well as section 7(4)(b), which provides for the institution. of
proceedings by an association on behalf of its members and a person acting

on-behalf of a group or class of persons.

1.3 Affirmative action = . firti :

The right to equality also entails positive steps aimed at the equalisation
of existing inequality. For this réason, the present section 8(3) provides for
measures designed to achieve equality for those persons disadvantages in the
past by unfair discrimination. In principle, this is the correct approach to
rectifying the wrongs of the past. However, affirmative action is not a
licence for reversed discrimination. One cannot grant rights by infringing th.e
rights of others. Justice is not served when individuals are being penalised
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in order to correct the wrongdoings of the state. We therefore believe that,
apart from the qualifications included or implied in section 8(3), viz (i) that the
provision applies only to persons actually disadvantaged by past
discrimination, (ii) that affirmative action measures must be designed specially
for that purpose, and (iii) that such measures apply only until the object -of
equality has been achieved, another qualification should be spelled out. It
should be made clear that affirmative action measures shall not lead to the
constitutional rights of any person being infringed or negated. ~ This
emphasises the fact that the burden is on the state to raise the “full and equal
enjoyment of all rights and freedoms" of everybody to the same level without
affecting the existing rights of some, and that the state is not entitled to raise
the level of enjoyment of rights of some by lowering the level of others.

Such a qualification will place affirmative action in the proper perspective and
will do mich to ‘eliminate a‘lot of misplaced perceptions on the subject. .,

R .. A
o et betidarns o

.1.4 Rest:tuﬂon of land rights ~ <> =7t .o

This a.slp:ect is_dealt with elsewhere..

2 A.pplicaﬁon of the right

2._1” Nature of duty oﬁ the #;ate 1 v ey

As suggested above, the state has a twofold duty to refrainfrom treating
people unequally and, therefore, from discriminating against people, and to
take positive steps, including affirmative action measures, to ensure that
everybody enjoys equality.

2.2 " Application to common law and customary law
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In principle, the right to equality should apply to common law and
customary law. However, it is an intricate matter on which further study is

‘probably needed.
2.3 Other actors bound by the right

Section 33(4) of the transitional constitution provides that measures may
be adopted that are "designed to prohibit unfair discrimination by bodies and
persons other than those bound in terms of section 7(1)". On the basis of
this express provision of the transitional constitution, one could possibly
deduce that it has been the intention of the constitutional lawmaker that the
equality principle, at least, should apply horizontally. Another provision of
Chapter ‘3 is singled out in this way. At least in respect of unfair
discrimination, it seems then that the constitutional lawmaker wanted the bill
of rights to apply to private relationships. It must be concluded that in the
South African context, this provision reflects the strong feelings in this
regard. R N

2.4 Bearers of the right

Obviously, natural persons are bearers of the right to equality. Again,
however, the questions whether a juristic person is protected ina partlcular
case cannot be answered in simple terms, as it depends on the ground for -
dlscnmmatlon and the type of juristic person involved. A church and an
association, as juristic persons, can, of course, claim protection from

discrimination on the basis of their beliefs or convictions.



2.5 Limitation of the right

The right to equality is subject to the general limitations clause and any
limitation on the right which complies with the criteria in section 33 shall be

valid.
3 Wording

As explained above, the National Party proposes (i) the inclusion of
= affiliation" as one of the grounds on which unfair discrimination is prohibited,
and (ii) the amendment of the present section 8(3)(a) in respect of affirmative
action, by adding the phrase "Provided that such measures shall not infringe
or negate the constitutional rights of any person®.







PAFIIJAMENTOFTI-EREPUBLI_COFSOUTHAFRIGA“

29 May 1995

PRELIMINARY SUBMISSIONS OF THE PAC ON THE RIGHT TO EQUALITY

South Africa has had a sad lustory of Racial discrimination and other forms of
discrimination. The right to equality needs to be emphasised, promoted and
protected. We should not only promote formal equality but also substantive
equality. :
Content of the Right .- e asitinaknong S foihar g ie
1. Equality for all before the Law and equal protection of all before the Law.:
2. A broad non-discrimination clause. e tod
3 A sub-clause allomng Affirmative Action in order to address the 1mbalances of
thepast. S e Barvalaegid el 96 Srste st oy D e AR
Application and other aspects of this right.
1. It should bind organs of state, private persons and social bodies.

2. Whether Juristic persons are entitled to claim this right?

The non-discrimination dause seems to cover features or characteristics that can
be associated with human beings, eg. sex, sexual orientation or colour. This does
suggest that only natural persons can claim this right.

. Customary Law and Traditional Institutions Right to Equality.

This is a sensitive and problematic area. There are two points we would like to
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" make in this regard.

Firstly, the question of what we mean by South African Law must be addressed as a
matter of urgency. This entails the resolution of the issue of the relationship
between Roman Dutch Law and Customary Law. Equally in the area of institutions,
the relationship between Liberal Democratic institutions and Traditional
Institutions must be attended to. It is only after such resolution that we can talk of a
legitimate South African Law and Public Institutions. In this regard, we can draw
some useful lessons from other countries such as, Zambia, Zimbabwe, Namibia
Lesotho and Kenya. i Cat
Secondly, we do not believe that Customary Law is necessarily against the concept of
human rights. We do however, accept that some of its practices may not be in
accordance with human rights norms. :
During the transitional phase,. we need to be careful not to seek to resolve these
problems by a top-down approach which will have the effect of invalidating
Customary Law.- <~~~ 0" o
We need to develop an approach that wﬂl encourage a national debate around these
issues. Whatever solutions we adopt, must to a large extent, attempt to take on
board the concerns of all interested parties, be they Women or Traditional Leaders.
The Sub-Committee on Traditional Law and Institutions should try to reach all
- sectors of our society in order to hear their views on these issues. Its proposals
should be publicised and debated nationally. Only, after such a process, should the
constitution-making process decide on the proposals that should be part of the final
COIlStltutIOI\ ;

R K Sizani
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