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From - DEMOcRATIC PARTY

9 paces B h’h} ‘

FRELIMINARY DEMOCRATIC FARTY RESFUNSE TO TECHNICAL COMMITTEE

ON FUNDAMENTAL RIGHTS DURING THE TRANSITION:

FOURTIE PRODRLSS REFORT DATED = JUNE i99™

Hereunder follows the preliminary Democratic FParty responsc to

your fowrth progress report.

1. In general we welcome the formulation of rights and
freedoms contained in the document, - We alsgc aares with the
removel of the previously stated criteria (in the third
repcrt) of rights being phased in at various stages. We
are strongly of the view that a Bill of Fundamental Righta
should be 1ntroduced as coon ag possible, and that while
its content may be altered through amendment, and indeed
the Bill itself chould be ratified through popular
expression (eg through affirmztion in the Constituent
Azsembly or a referendum) it & neither practicatle nor
decsirable for the Bill ot Rights to delineate certain

righte as operating at a certain stage tc the extlusicn of

w4

other, properly so-called, fundamental rights and freedoms.
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We believe, however, that al though your report does not

deal with the meant and mechanizms tor the entrenchment of

righte and freedoms ¢uring the trarsition due

to the lack

of response by intere:stecd parties, 1t ie critically

important that the legislative instrume.t agreed upon not

only guarantees the Frgihts enshrined i it

but creates a

positive obligation i all organs of siete and government,

and on all persons in the cuuntry, where applicable, to

uphold and respect such righte.

The Democratic Party also believes, subiect
which follow hereunder, that ail the rights

document should be contained in the Bill aof

to the comments

stated in vour

Fighte for the

tramsiticn. This would then irclude those righte ain

paragraph 2 and those eceontained in paragraphs

(subject to

the comment hereurder), plue certair other riohis omitted

iroyaur draft which we believe imperative to

minimum core of rights to defend individusd

transilion.

MEETUMGE TO RIGHTE FORMULATED 1N FARA

(i

2.Y AD ARTICLE Z.1: FREEDOM QF EXFR

This article is similar, 1in substsrce,

create a

libkerty in the

te

article 6.1
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H in the DF Bill. We agree with your submission that an
:l obligatiorn on the Stete to ensure divers) Ly uf

% expression and opinion will properly be deald with by
I

ii the Technical Comm:ittee on the Independent Media

22 Commission elc. Howaver, should they fail to deal

;; with this jssce then wa strongly believe that article
o2y aw fornwlated in the De Hxill, should be ingluded
in ertaicle 20,1,

i

i

i 4.2 AD ARTICLE 2.0, ASSEMBLY ETO

5 We acree with the formulation.
ﬁ 4.7 AD ARTICLE 2.3: FREEDDM OF ASSCOCIATION

: We believe that the Mrecsdon on Gscsucioblivi o lause

¢hould be made sublect to your article 2.13 (¢ Right

% to Equality™). In other worde 1t should be amended +o
. read : "Subject to article 2.11i, every percon should

i have tte right to fresdom of association.”

% We believe that a Freedom of Association clause

? competing for equal recognition with the Equality

? cletse, could lead to a jurisgrudential nightmare. It
; ig preferable, that equality be advanced as the

.
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significant right which, in the limited case of
asscclation, should prevail where there ie a dispute.
Should this nolt be the case then all types of
privatised apartheid will be possible to the detriment
of the public good. We believe that while a zone of
privacy and personsl avtonomy should be invoked, in
terms of erticle Z.3% Of the DI* Bill. theat some
limitataon chiould exist on a Frezdom of Assoriation
clanse nf the tvypa proposed.  We de rot belisve Llial
thie should in any way compzl people to associate with
others, but equally it would not allow the formatiorn
uf racist shelters behind which individuals could seek

reTLOE .

AlD ARTICLES T.4 AND Z.%5:  FOLITISAL RIGHTS AND

FRANCHISE

e ———

e agres wit the formulatiorn.

AD_ARTICLE .63 ACCESS TO INFORMATION

While we agree with the content of Nils article, we
believe that & toncerted effort should be made ta

engaac Lhe populace in government decision making. We

358

would lherefure cunmend Ltu your attention articles
15.1 ard 5.2 S¢+"Yhe pF B51Y
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In addition we belisve that article 2.6 will be
improved with the worde "due expedition” the omission
ef whieh =mould lead to uncon=tivieble Jwleayn in Ul

granting oi such riahts of informaliun.

AD ARTICLE 2.7: ADMINISIKATIVE DECISIONG

We respectfully refer your attest:on to article 14.1
of the DF Bill. We be!ieve our formulation will
prevent the entrenchment of the currently archaic
system of claszification of administration justice in
South Africa. We are not entirely confident that the
formulation you have devised in article 2.7 will
address the same nepd. We belicve that the concepts
Nt unreasenabliensss and dirrationality need to be
specifically enshrined im & right to challenge
administrative decizions, otherwize the courts might
Tall bsck of unfortunatle and zncchronistic precedents
- such as the Chetty case pt 1972, We believe that =
Bill of Rights should, of necessity, entail @ much
wider qrounds of reviesw tharn “hose which currently

exnist 1n South ATy i a1 aw,

o




_ JUN-B§-’93 TUE 16:25 ID: TEL NG: HE85 PO6

4.10

AD ARTICLE 2.8: HUMAN DIGNITY

We agree with the formulation.

AD_ARTICLE 2.9: RELIGION AMD KL Lk+

We assume that the formulation in article 7.9 ig

similar, in essential awpects, lo article &.) of the

DE EBill.

AD ARTICLE 2.10: PERSONAL L1BERTY

We: @re in agreement with this formulation.

AD ARTICLE 2.11: RIGHT TO EQUALITY

We believe the formulation in article 2.11 is highly
problematic. Wo believe there are grounde o+
discrimination which are rational and justifiable and
perfectly weiw ble for the functiorming of & democratac
sotiety. This will be as valid in Lhe trensz.tion ax
in the period thereafter. In this regard we would
refer you to article 2 of the DF Bill and,

specifically, to pages ? - 11 of the document which

5 . 3bo
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contains a detailed explanatory memorandum setting aué
i the difference between justified and unjustified
:: differentiation. It 1s possible that the limitation
.; clause (in your articie 4.1) will cater for such &
E situatinn. Hhwever this might be oy problomabis spg
uNnwieldly.
We also believe that while a Bill of Rights shouic not
5 provide for mandatory affirmative action, it should
make such programmes permissive, even in treneition.
Since the Bill of Riaghts for the interim period could
: last for a siqnificant poriad of time it will be mest
j unfortunate if positive programmes to ameliorate the
effecte ot systemic and syetematic discrimination are
f nol given conctrtutioral protection.
4.1 AD ARTICLE 2.12: TONTURE AND CRUEL FUNISHMENT
; We agree with the formulalion.
:
i
4.12 AR ARTICLE 22,13%: L GE_ MOVEMENT
3!

We agree with the foreu'ation.
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4.17%

AD ARTICLE 2.14: ACCESS 10 COURT

While we agree with thig formulation we th:nb 3¢ i
largely unnecessary to state same in a Eill of Rights,
particularly if you provide a "Guarantee of Righte®

clause al the commencement of the Bill.

- AD_ARTICLE 2,15: INDUSTRIAL RELATIONS

While we have no objection whatsoever to the
provisions of this particular article relating to
Industrial Relatione, we are not entirely certain
whethar its prope- place is in & Bill of Righte, or
preferably in Labour kelations legislation, However,
in order to meet the legitimate aniiety of certain
persons and classes the® the omission of same could
lead to diminution ot such righte, we have no

objection tou ites incluasion.

AD ARTICLE 2.16: DEFARTUNE FROM _AND RETURN TO SOUTH

We believe this could be moro rationally and elegantly

dealt with under the rub:ic of "Citizenship Righte”,

2D

We also believe that article 2.19 (relating to
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citizenship) should be properly included together with

2-1&'

4.16 AD ARTICLE 2.17: DEIAINED, ARRESTED AND ACCUSED

FERGONS

We do not agres with the' distintion betweon detention
and arrest. Wz stroengly balieve Lhal JeleLion
without trial should be sbolished forthwith, or at the
latest by the commencement of the tramsition. Our

specific comments on your draft formulation are:

2.17.1  DETAINED FERSUNS

L

Articles 2.17.1 (a - c) is consistent with the
wording of article 5.2 of the DF Eill ent article
2.(d) represents an improvement and we therefore
welcome ite inclusion in your propocals. Howesver
we do not believe that detention without trial
outside a State of Emergency should operate for
more than 48 hours regardless of theo
circumstances, In this rggQard the phreare

article 3.2.F of the DF Bill, “within & rezconabls
Lime" althuugrzi;gyggginternational application

should probably be reformulated to make the 48

363

hours provision mandatory and explicit. We
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beliovwo that article 7 17.1 needs to be similarly

reformul ated.

il 7. & ARRESTED FERSONS

We believe that the insertion of the word
"ordinary"” needs to appear before the phrase
"ecourt of law". 1he omission of thie could legad
to the comstitution of all surle o special

tribunale and in—-camira procecdings.

2.17.3 FALft TRIAL
Subject to the remarks addressed in respect of

article 2.17.2 we are in agreement with the

provisions of this article.

4.17 AD ARTICLE 2.18: FRIVALY

We agree with this article but are uncertain as to
whether the elaboration of it im the detail provided
for in your article ais reguired. Fresumably the
ceurts would interpret the Right ta Privacy in exactly

the same manner as the articlie provides.
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4.18 AD_ARTICLE 2.19: CITIZENSHIF

wih

We: &re in agrecsment gf this artlicle save and accept

for

the remarcks stated under article Z.16.

4,1% AD_ARTICLE 2.70:  ENVIRONMEN!

We are in eagreement with this earticle, except we

question whether an envirenmental right should not

appear with a general entitlements clause in line with

the proposals contained in the DF Rill {article 11).

Since thig iz not addressed at all in ¥your document we

are uncertain as to why the ervironment hac been

specifically included to the exclusion of rights to

sheller, basic health care and education.

4,20 AD ARTICLE 2.2:°: EVICTION

Wi ArF nnrerts in 2= to the meaning of the phrase

"lawiud home". Frovided that thic will in no way

intur fere with the owner or landlord s right to

Fepuwsession of & home pursuant to & court order

following on proving Jer unlawful occupation or Wl a

breach of agreement of lease or other contract which

governs the relationship between the parties, then
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this formulation can be supported. We believe that an

euplanatory note in this regarc is essential.

4.21 AD ARTICLE 2.9e:  CHILDREN

We An nnt anderstand why =kildron havo boon cposinldly
differentiated in respect of bacic heelth service:
whereas the rest of the population has been excluded.
We belisve that this provision should be made
generally applicable to the population and that the
neglect an& abuse elements of the formulation of your

article would besl appear in especific legizlation

relating to children.

D. RESFUONGE TO RIGHTS FORMULATED UNDER FARAGRAFH

.1 AD AMTICLE 2.1: SERVITUDE AND FORCED LABOUR

We agree with this formulation.

3.2 AD ADRICLE =.ZX: THE RIBHT 10 . L)FE

We ajires with the ftormulation contained in article 3.1

but we do not agree with article 3 (2). The courts
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must be given & ciscretion to interpret the Bill of
Rights at the earliest possible opportunity, If the
tourt is of the view that the Right to Life clause
prohibits the imposition of capital punishment (or
indeed abortion) then the courts must be enpowered to
so decree. We do not believe that certain itemz of

legislation are sarrosanct while otheirs are rot.

AD ARTICLE 2.%: LANGUAGE AND CULTURE

We agree with this formulation. It is similar in all

essential respects to article 13 of the DF ERill.

AD_ARTICLE 3.4: RESIDENCE

agree with this formulation.

ARTICLE T.%: ECONOMIC ACEIVITY

We agree with this formulation but are uncertair --

the necessity ot i1ts inclusion in a Bill of Righ+ts.
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9.6 AD ARTICLE 2.6 INDUSTRIAL ACTION

The remarks contained in respect ot article 2.9 refer

here aswell.

Ab ARTICLE Z.7: FROFERTY

We believe that article 9 of the DF Eill deals with

the property guestion in a more equitable basis. In

the first instance there should be no restriction on

owneyship and the acguisition of property in any part

of South Africa, and any Bill of Rights should so

geclare. This substantially addresses the hizstory of

Group Areas removals. Secondly we believe the concept
of property must euplicitly include movable property
and must also cater for co-uwhership, partnerships and

other co-epirative arrangements.

We believe a2t iz vital that the words “proper payment”
appear before the word "compensation" in the
penultimate line of the clause. The failure to so
state, couldd lead te the impositior of all types of
deferred payment mechanisms which would rob the
property owner of his or her ertitlement under thic

clause We believe that the ordinary courts of law

must be used as a process of adiudication. While the

g
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omission of the word "ordinary” from your
formulation might not be critical, we believe that
the continuing uncertainty over property righte in
Bouth Africa require Liw clearest possitle

forrmulat ion.

AD ARTICLE 3.8:  EDUCATION

While we have no obiection, per se, to this
formulation we believe that +he right to education

should more properly be contained in a general

entitiements clause and that the question of mother
tongue education is catered for under the language

provision.

6. RESFONSE TO RIGHTS FORMULATED UNDEX FARAG

We are in general agreemeni hoerewith but would prafer

the adjective "demonstrably®” to govern the provisions
of article 4.1(a) relating to the requirements of a

free, open and demucralic society. We believe this

9

will provide even stronger protection against the
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encroachment of fundamental rights contained in the

Bill of Rights,

We further believe that article 1E.2 of the DF Eill
should be included since this will turther subject the
limitation, to South Africs’s obligation under
international law, particulariy ite obligetions
consequent to ate siarnature on various interpationally

accepted conventions relating to human rights.

We further believe that the illimitability of certain
rights, contained in paragraph 18.4 of the DF Bill,
could serve as a useful quide in the delimitation of

the list of non derogable rights.

AD ARTICLE 4.2: SUSFENSION CLAUSE

We ayree with thne oereral thrust of the provisicns

uvunder this article save and e:cept for the following:~

4. 2.0a) We do not believe thal a "riot" should
constitute & sutficrenl ground for a
declaration of & State of Emergency.

This should be removed from the draft.

> 70



JUN-88-'93 TUE 1e:32 ID: TEL NC: HaES P17

4.2.(c) We would suggest the review period of the
Supreme Court be mandatory within seven

tlays of the detention.

We further helieve that article 19.3.7 of the DF Eill
must be incluwied to safeguard agaisnst the detention
provisions being abused. In other words, no detention
be allowed fo: longer than 14 days and that there

will be no subsequent detention for substantially the

same reason as the first period of detention.

7. RESFONSE TO RIGHTS FORFIULAIEU UNUER FARBGHARH o

AD ARTICLE 5: CONCLUSIONS AND RECOMMENDAT IONE

We believe that the Eill of Rightes should be subject
to the straictett pussible eolrencloeol, We believe
"super majorities" are required 13r 1ts protection.
We therefore believe that a minimur of two-thirds
majority in the national legislelure be required for
its amendment provided thet other legislatures (such
a8 regional govornmonte) alco agrce By & similage
margin (or at least two-thirdse of them so do).

Failing the installation of zuth regioral government

formations, and for the purposes of the interim phase,
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the required majority should be levelled up to, say,

— e —— o

79% for any amendment. Furthermore the reqguirement

Abbhorwd BY
should be strengthened by the provision that it bQ,75%

T b SR

of the total number of members of parliament for the

R e —— e

time being.

Our remarks at the commencement of this response
(paragraphs 1, 2, 3) are applicable to the third

report of the Working Committee.

We further believe that the Supreme Court of South Africa.
in all its provinical and local divisions. should be the
courts of competent jurisdiction of the first instance, for
the enforcement of the Hil) of Rights. Appeals will ther
lie to the Appellate Division. However, our preliminary
view is that the A.D. be sub-divicdes with the creation of a
“"Constitutional Appeal Chamber", with Appellate

jurisdiction only.
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We believe that special constitutional mechanisms for the

appointment of competent judges tc the latter chamber will

have to be formulated.

Jl%v

A J LEON MF (ON BEHALF OF THE DEMDCRQTIC FARTY): B8 JUNE 1993




