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CONSTITUTIONAL ASSEMBLY

THEME COMMITTEE 2
STRUCTURE OF GOVERNMENT

THEME COMMITTEE MEETING

Please note that a meeting of TC2 will be held as indicated below:

Date : .Friday 5 May 1995
Time : 9h00-13h00
Venue : M46

Please note that the meeting will take place as scheduled, even though a
Constitutional Committee meeting is scheduled concurrently.

AGENDA
1= Opening ar;d Welcome
2. Core Group Report
e CPG Presentation of Document Preliminary Recommendation on Second

Chamber

(see documentation p 26-36)

4, The Senate

(see documentation p 50-52)

5. Any Other Business
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6. Closure
HASSEN EBRAHIM
EXECUTIVE DIRECTOR
CONSTITUTIONAL ASSEMBLY
Enquiries: James Nene Pager: 468 - 5050 CODE 9127; Tel: 403 - 2109
Thomas Smit 403 - 2281

Charmaine Fredericks 245031 EXT 2272



CONSTITUTIONAL ASSEMBLY

MEMORANDUM

TO: MEMBERS OF THEME COMMITTEE I, I, & Il

FROM: HASSEN EBRAHIM
EXECUTIVE DIRECTOR

DATE: 20 APRIL 1995

RE: PRELIMINARY RECOMMENDATIONS BY COMMISSION ON PROVINCIAL
GOVERNMENT (CPG)

Further to my letter dated 5 April 1995, | now attach under cover hereof further
preliminary recommendations made by the CPG.

Kindly note that these submissions should be accorded the necessary status as
recommendations made in terms of section 164(2) of the interim constitution.

Itis therefore necessary that your Theme Committee in preparation of the relevant
report make specific reference to this submission.

P.O. Box 15. Cape Town. &5
Republic Of South Africa

Tel: (021) 245 031, 302 2252 Fax: (021) 241 160/1,2/3, 361 448~ E-mail: Conassem(@ iaccess.za
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é You've made your mark Eci:‘: Now have your say ‘ THE NEW CONSTITUTION l
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CGMMISSION ON PROVINCIAL GOVERNMENT

in terms of section 163 of Act 200, 1993

260 Walker Street Sunnyside Private Bag X887 Pretoria 0001
Telephone (012) 44-2297 Fax (012) 341 8452

1995-03-24

The Executive Director
Constitutional Assembly
P O Box 15

CAPE TOWN ..

8000

Dear Mr Ebrahim
PRELIMINARY SUBMISSIONS ON PROVINCIAL GOVERNMENT SYSTEMS

In compliance with the agreement between the managements of the CPG and CA, |
enclose the undermentioned preliminary recommendations of the Commission for
consideration by the relevant committees. | must emphasise that these
recommendations contain only the interim views of the Commission as afl the
information required for the final recommendations has not yst been collected. The
comments of the provinces hsve aiso not been obtained yet. Kindly inform the
committees accordingly. G G

§ 1 Preliminary recommendations in regard to provincial constitutions
2. Preliminary recommendations in regard to provincial legislative competence
3. Preliminary recommendations in regard to provincial legislatures

Further preliminary recommendations will be forwarded as soon as posSibIe as per the
Commission’s programme which has been submitted to you.

Yours faithfully

A

/ 10 AIRPERSON



23/3/9%
QOMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON PROVINCIAL

CONSTITUTIONS
RECOMMENDATIONS - DOCUMENT 1

See Introductory notes under recommendations on provincial legisistive powers
(Recommendation 3).

CONSTITUTIONAL PRINCIPLES AND PROVISIONS:

2.1  Section 160 of the interim Constitution ss smended provides as follows:

180.(1) The provincial legisiature shall be entitied to pass a constitution
for Its province by a resolution of a majority of at least two-thirds of all its
members.

(2) A provincial legisiature may make such srrangements as it deems
sppropriste in connection with its proceedings relating to the drafting and
considerstion of a provincial constitution.

(3) A provincisl constitution shall not be inconsistent with a provision of
this Constitution, including the Constitutional Principles set out in Schedule
4: Provided that a provincisl constitution may-

(s) provide for legislative and executive structures snd procedures
different from those provided for in this Constitution in respect of &
province; and

(b)  where applicable, provide for the institution, role, authority and
status of a traditional monarch in the province, and shall meke such
provision for the Zulu Monarch In the case of the province of
KwaZulu/Natal.

(4) The text of a provincial constitution passed by s provincial legislature,
of any provision thereof, shall be of no force and effect uniess the
Constitutional Court has certified that none of Its provisions is inconsistent
with a provision referred to in subsection 3, subject to the proviso to that
subsection.

(S) A decision of the Constitutionsl Court in terme of subsection (4)
certifying that the text of a provincial constitution is not inconsistent with
the sald provisions, shall be final and binding, and no court of law shall
have jurisdiction to enquire into or pronounce upon the validity of such text
or any provision thereof.

Constitutional Principle XVIIl stipulates that -

1. The powers and functions of the national government and provinclal
governments end the boundaries of the provinces shall be defined in
the Constitution.

2. The powers and functions of the provinces defined in the
Constitution, including the competence of a provincial legisiature to
adopt a conastitution for its province, shall not be substantially less
then or substantially inferlor to those provided for In this
Constitution,

3. The bound.lrln of the provinces shall be the same as those
established in terms of this Constitution.

4. Amendments to the Constitution which alter the powers, boundaries,

functions or institutions of provinces shall in addition to any other
procedures specified In the Constitution for constitutional
amendments, require the spprovel of a speoclal mejority of the
legisistures of the provinces, ahernatively, If there is such »
chamber, 8 two-thirde majority of 8 chamber of Parlament composed
of provincisirepresentatives, and If the amendment concerns specific
provinces only, the approval of the legisiatures of such provinces will
also be needed. '

8. Provision shall be made for obtaining the views of a provincial

legislature concerning all constitutional amendments regerding its
powers, boundaries and functions.

The following Constitutional Principles inter alla must be taken into account

in adopting provinclal constitutions:
LA, I, IV, VL VL VI, EX, X, X, XN, X, XV, XV, XV, XV, DO, XX, XX

DISCUSSION

3.1

The questions to be answered regarding provincls! colmutuuom are how
much asutonomy a provinclal legisisture should have to adopt such 8
constitution If it desires to do s0; what binding pcovioloﬁs or guidelines, it
any, the nationsl Constitution should provide for such constitutions; and
whether the natiorial Constitution should contain provisions relating to
provincisl government structures and procedures in the event of any of the

provinces not having devised Its constitution.




3.2 Ov Bertus de Vilers (Eaderaliam in South Atrica: The Debate Unfoids,
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1994, unpublished) makes the observation that “on the international level
the right of states/provinces/centons to draw up their own constitutions ls
generslly associsted with federstions that come Into being through
sggregstion or the Integration of previously indepandent or sutonomous
territorles. Federations thet srise through decentralization, especlally in the
case of developing i:ountruu, normally have a standard provinclal
constitution that is contained in the national constitution. South Africe has
10 8 certsin extent followed the approsch of Slen by providing for @
uniform provincisl constitution and simultansously recognizing the right of
the provinces to draw up their own constitutions.” ﬁowwor. in Spein such
provincisl constitutions are subject to ratification by both chambers of the
Cortes Generasles InoMl pariiament) before the King cen sanction o

provinclal constitution and promuligate it es & law [Article 181(4)).

In South Africs, the right of provincisl legisiatures to adopt thelr own
MhmthhﬂnCWWIm.mw
certification by the Constitutionsl Court. The issue is therefore not whether
o province should have the right to adopt its own constitution, but whether
changes to the provisions of section 160 can be justified, and what the
scope of such changes might be. In view of CP XVIII, options for changing
the provisions of section 160 of the Interim Constitution are lmited.
P Section 160 cannot be changed in any manner that will result in the new

.
provisions being substantially less than or substantially inferior to those
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provided for in the interim Constitution. As the terms *substentialty less”
and “substantially Inferior® are imprecise, eny propossl to reduce the
present power to adopt @ provincial constitution would need to be
considered very carefully to ensure that it Is not in confiict with the :
Constitutional Principles. The Commission Itself is not aware of any cogent
reason why a reduction in the constitution-making powers of provinces
should be considered. Howevaer, it would be possible in terms of CP XVIII |
to Incresse the powers of provinclal legislatures to sdopt their own

constitutions, if justified.

it should be noted that the constitution-making powers of provinclal

‘legisiatures (including thelr powers to provide for legisiative and executive

structures and procedures different from those provided for in the national
Constitution) are imited by the interim Constitution and the Conatitutions|
Principles, and will continue to be s0 lmited to the extent that these

provisions and Principles are incorporated Into the now' Constitution.

The Interim Constitution desls with the following aspects relating to

provincial government -
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5.1

Provinolel Legistative Authority

{s) Provincial legisisture (Iinstitution, legislative suthority and

spplicability of its laws).
(b) Legisiative competence of provinces

These provisions st (a) and (b) sbove do not appesr to fall
within thlo class of matters on which provinclsl constitutions
may differ from the national constitution. In view of the
Commission’s considerations and recommendations in
respect of provincisl legisiative competences, it follows that
the CPG cannot support any change to the relevent
provisions in the interim Constitution, which bind provinclal
constitutions to the national Constitution’s provisionsrelating

to these matters.

However, items (c) to (3) below appear to be matters relating
1o legisiative atructures and procedures. and therefore fall
within the competence of the provinclal legisiatures to
provide for different provisions In their provinclel
constitutions. Such provisions will, however, have to comply
with the Constitutional Principles, in whatever form these ere

Incorporated Into the new Constitution.

35.2

(c) Composition of provincial legisiature

(d) Duration and dissolution of provincisl legisiatures

(o) Eloc.tlonc

(H Sittings of provinclel legisiature

(g) Speasker and Deputy Speaker

(h) Qualification for membership of provincial legislature

(l  Vacation of sests and filling of vacancies

() Osth or affirmation by members

(k) Powers, prlvlhon‘ and Immunities of provincial legislatures
and benefits of mombar!

() Penalty for sitting or voting when disqualified

(m) Rules and orders

{n) Quorum

(o) Requisite majorities

(p) Assent to Bills

(q) Signature and enroiment of provincis! lﬁn

{r) Public access to provinolal legislatures

(s) Administration of provincial legislatures
Provinolal Executive Authority
All matters deslit with in sections 144 to 154 in the interim

Constitution sppear to be of a structural or procedural nature. On

these matters it ls therefore within the competence of provincial
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legisiatures to provide for different provisions In thelr provinclal
constitutions. Such provisions will have to comply with the
present Conitltuﬂonnl Principles in so far a8 these are Incorporated

into the new Constitution, 5
Provinclal Finance and Flscal Affalre

In terms of CP XXV the fiscal powers and functions of provincial
governments will be defined in the Constitution. While provincial
constitutions can therefore include ptovldoni relating to provinclsl
finance and liscel matters, such provisions will have to be
consistent with the relevant provisions in the Constitution, the

latter being the supreme law of the land (CP IV).
Tradidonal monarche

Section 160.4(b) provides that, where spplicable, 8 provinciel
constitution may make provision for the institution, role, authority
end status of & waditionsl monarch in the province. The CPG
considers that this makes adequate pfovidon for such matters as
a general principle, and sees no compcllu;ﬁ need for any specific

provision relating to particuler monarchs. |t tharefore racommends

3.7

It therefore sppesrs that provinclsl legisiatures have been given wide
powers to adopt provinclal constitutions to sult the needs of thelr particular
provinces. However, In some eress, such es provincisl legisiative
competence and financial and flscal affaire, they cannot be granted powers
to adopt provisions contrary to those In the interim Constitution or which

will be contained in the new national Constitution.

The questions ralsed in peregraph 3.1 above cen therefore be answered as

follows:

3.7.1 The interim Constitution has conferred on provincial legisiatures
the power to adopt their own provincial constitutions it they
decide to do 80, subject generally to the provisions of the nationsl
Con'sdunhn. but with the power to deviste from leglslative end
executive structures end procedures provided for in that
Comﬂmﬂo:n. end to provide for e traditionsl monerch. This
compnmu:i must be included in substantially undiminished form
in the legisiative powers of provincial legisiatures in the new
Constitution in complisnce with CP XVIli. On the other hend, it

does not appeer to be possible or fessible to provide for even




9Featér Butonomy 60 89 10 Inclidé Previsiens which ars centrary adopt unique provinalel constitutions sccording to their needs, while ensuring that

to the national Constitution. such conetitutions will conform to national constitutional provisions and norms.

3.7.2 The binding provision eontalrgod in CP IV that the national
Constitution will be the supreme law of the lend, appears to

provide 8 sufficient guideline for the framing of provincial

emcﬂmﬁonl.- The present provisions of section 160{3) allow
sufficient sutonomy for provincial legisiatures to adopt their own
provisions for legisiative snd executive structures, which,

however, must not be inconsistent with the general spirit and

pto\idonl of the national Constitution. u
3.7.3 The national Constitution should include provisions relating to "eadd

provincisl government structures and procedures, not only to

provide the framework for provincial government In cases where

provinces decide not to devise their own constitutions, but aiso to

establish 8 brosd genersl framework for govemment st ail levels l

in South Africa.

CONCLUSION

The Commission Is of the view that the provisions In section 160 of the Interim

Constitution provide sdequately for the competence of provincial governments to
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COMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS
ON PROVINCIAL LEGISLATIVE POWERS
RECOMMENDATIONS - DOCUMENT 2

INTRODUCTION

1.1

1.2

In terms of section 164 of the interim Constitution, the Commission on
Provinclsl Government (CPG) Is competent inter slla to advise the
Constitutional Assembly (CA) on the development of a conestitutionsl
dispensation with regard to provincisl systems of government. Such advice
shall include recommendations in the form of draft conetitutional provisions
regarding inter alla the final delimitation of powers and functions between
nationsl snd provincial institutions of government, with due regerd to the
criterla set out in saction 184(J), lL.e.

(s) the provisions of the Constitution;

(b)  the Constitutional Principles set out in Schedule 4;

{c) historical boundaries, intluding those set out in Pert 1 of Schedule
1, former provincis! boundaries, magisterial district boundaries and
infrastructures;

(d) sdministrative considerations, including the avallability or non-
svallability of infrastructures and nodal points for service;

(e) the need to rationalise existing structures;

() cost-effectiveness of government, sdministration and the defivery of
services;

(g) the need to minimiss inconvenience;

{h)  demographic considerations;

i economic visbility;

ij developmental potential; and

(k) cultural and language realities.

Saction Iéll 1) provides that the Constitutional Assembly shall give priority
attention to the development of a system of provinclal governmaent and in
this ragard shall take into consideration any recommendations of the CPG

and sny comments thereon by the respective provincial governments.

1.4

The CPG In practice consists of fourteen members appointed by the
President, of whom nine are sppointed from the provinces with the
oonourrence of the Premiers. Members are required by the Constitution to

perform thelr funations fairly, impertistly and independently.

The sbovementioned provisions Imply that the CPG should give careful
sttention to a large number of considerations relating to provinclel
governments and to come to falr, impartial, independent and informed
decisions regarding the recommendations it makes to the CA. In this
process, the pcovlnct-!' views and experiences should qommand particulsr
sttention. To this end the Commission has invited submissions from the
provinces, and has ptovldoq structured guidelines for the discussion of key
Issues. The Commission has also scheduled a series of workshops in
which provinces would be involved, together with other interested parties
(including members of the Constitutional Assembly). In addition, all draft

recommaendations by the CPG will be sent to the provinces for comment.

Howsver, the CPG Is also constrained in its investigstions and deliberations
by the time provisions for the adoption of 8 new constitution [Section
73(1)] snd the constitutionsl process of the CA. Furthermore, the
transition from the ﬁld systams of regional governmaent to the new system
created by the interim Constitution, has not yet been completed. It may be

for this resson, amongst others, that the majority of provincisl governments




have not yet row to requests to make submissions to the CPG
regarding thelr requivements for a system or systems of provinclal
govemment. The CPG has, however, been intimately invoived in the
wransitionsl arrangements for the establishment of the new provinces and
l;u awsre of the many problems which have been or are stil being

experienced In that process.

in sddressing the question of the appropriate legislative compaetence of
provinces, the CPG has not drawn on abstrect constitutional theory. Its
starting point is the interim Constitution, the sgreed Constitutional
Principles, and its own practicel experience of circumstances in the

provinces during the transitions! period since April 1994,

Wherever problems sre experienced of identified In the allccation and
enercise of powers and functions, the CPG wishes to stresa the importance
of distinguishing between teething problems, which the passage of time
should resoive, and others of & more profound or intractable kind. It ls
equally Important to establish whaether a problem’s essential nature, root
csuse, snd possible solution is to be found in administrative processes and

structures, of in constitutional arrengemaents, of in the terrain of political

- contestation.

1.7  In the new system of provincial government, some structures are in plece

1.8

1.9

while others are stil being established. Provincial governments are
functioning with varying degrees of effectiveness. The CPG has no resson _
to doubt that In time all the provinces will be able to carry out the functions
allocated to tham under the Interim Constitution. However, st present not
oll provinces have developed to the point where they are able to handle slt
the powers and functions sllocated to them in section 126, pertly because

of the complexities of the doponmtalu'uon process.

The process of bringing provincisl government to a fully operational point

has been hampered Inter alla by the need to rationalise the functions of

" former sdministrations; real or percelved delays in transferring functions

from national to provincisl level; personnel issues; budgeting processes;
the establishment of sub-reglons, and the provision of management

Infrastructure end support systems.

While the new system of provinclal government is being implemented and
consolidsted, the provinces will need guidence In the performance of
certain functions. This ls so especially in the case of new functions (e.g.
police) and expanded functional responsibllities (e.g. education, health, and
housing). At this stage the provinces must drew on the expertise in
national government departments in many instances. This is indeed one of
the buliding blocks in en emerging system of intergovernmental

cooperstion.
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1.10 The CPG considers Intergovernments! cooperation to be in the best

"

interests of South Africe. Indeed, the CPG belleves that the emerging
system of intergovernmaental forums, functional committees and other
vertical snd horizontal intergovernments! mechanisms may need to be
institutionalised m further. The new Constitution itself should perhape
make provision for additional structwes Intended to promote
intergovernmentsl cm;unaﬂon and cooperation. This matter will be the

subject of 8 memorandum to be submitted st & later stage.

In the meantime, however, the CPG wishes to draw attention to the need

for sensitivity in the deslings between the national and provinclal
govemments. For example, it is advisable to avold cresting perceptions
that proceedings pertaining to provinclel government and administration are
dominated by the national government. Such perceptions could be

remedied In pert, for instence, by intergovernmental committees being
chaired in rotation by national and provincial representatives. In developing
a system of cooperative governance, attention to such detalls ls perhaps

83 important as the larger structural and constitutional lasues.

It is the CPG’s view that the prudent approach would be to allow provinces
tc develop their present structures and capacities and to assist them to
mansge efficiently and effectively those functions akeady allocated to

them,

2.

:g

g

1.13 It any province believes that there sre sdditionsl functions! sress not

included In Schedule 8 for which it has the cepecity and should be
responsible, It is within the province's right to negotiate with the
sppropriate national government institutions to allow it to perform mh
function on an sgency or delegation basis (See CP XIX and XXI.1). This
oould be the basis for an evolutionary process in which the formal transfer
of such powers might be considered after the provinces have established

the need end demonstrated the requisite cepacity to desl with such

matters.

GUDEUNES!CONSMMTIONS'

2.1

2.2

The freedom of the CPG to make recommendations in regard to provincial
legisiative powers Is constrained by section 71(1)(a) which stipulates that
a new conatitutional text shall comply with the Constitutional Principles.
Seotion 164(3)(e) furthermore requires it to take into consideration the

provisions of the interim Constitution. The CPG consequently considers
that the provisions of the interim Constitution should serve as the point of
departure for its o.wn deliberations in making its recommendations to the

CA.

The allocation of powers between the different levels of government is
frequired to be made on @ basis which, inter alia, recognises the need for

and promotes netional unity and legitimate provincial autonomy (CP XX),
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and complies with the criteria stipulated in CP XXI (see paragraph 3.1

below).

The process of gradually extending provincial competence over the
functional areas listed in Schedule 6 by means of legisiative, executive and
sdministrative action, is st a relatively sarly stage, and the establishmaent
ond Implementation of structures required for constructive co-operstion

between levels of governmaent s incomplete.

it is consequently difficult to judge whether the sliocation of powers and
functions as provided for under the interim Conetitution is sdequate to
ensure effective and efficient governance. However, an sssessment of the
experiences thus far in implementing the new governmental competences

should be taken into sccount in making constitutiona! proposals.

The character of a state is determined not only by the provisions which are
written into a constitution st any particules time, but also by the gradual
development over time of a set of national velues, legal provisions end
formal and informal srrangements to regulate the interactions among the

levels of government.

28

2.6

- o

Constitutions cen never be regarded as being final. Mechanisms for their
amendment sre necessary. The new Constitution should therefore also
provide for such mechanisme. CP XVIIl.4 Indeed requires that provision be
made for constitutionsl smendments Inter alls in respect of the powers, '
boundaries, functions or institutions of provinces. The CPG intends to

make recommendstions in due course on ways in which the provinces

should be involved in amendments to the Constitution alfecting provinces.

CONSTITUTIONAL PRINCIPLES AND PROVISIONS

3.1

i

3.2

Conatitutional Princloies:

The following Conastitutional Principles have a besring on the legislative
powers of provinces -

XVIL, 20X, XO¢, XX, 200, XX

The text of these Constitutional Principles is glven in an Appendix for essy
reference. .

Lagialative comoatence - Section 126:

The interim Constitution provides as follows in relation to the legisiative
competence of provinces -

126.(1) A provincisl legisiature shall be competent, subject to subsections
(3) and (4) to make laws for the province with regard to all matters which
fall within the functional sreas specified in Schedule 8.



142

33

(2) The legisiative competence referred to In subsection (1), shall include
the competence 10 make laws which are reasonsbly necessery for or
incidental to the effective exercise of such leglslative competence.

(2A) Pariamaent shall be competent, subject to subsections (3) end (4),
10 make laws with regerd to matters referred to in subsections (1) and (2).

(3) A law passed by 8 provincisl legisiature In terms of this Constitution
shall prevell over an Act of Pariament which desls with a matter referred
to in subsection (1) or (2) except in so fer as-

(s) the Act of Perlament desls with 8 matter that cennot be regulsted
effectively by provincisl legisiation;

(bl the Act of Parlament deals with a matter that, to be performed
effectively, requires to be regulsted or co-ordinated by uniform
norms of standards that apply generally throughout the Republic;

(c) the Act of Parilament is necessary to set minimum standarde across
the nation for the rendering of public services;

(d) the Act of Parlament is necessary for the maintenance of economio
unity, the protection of the environment, the promotion of
interprovincisl commerce, the protection of the common market In
respect of the mobiiity of goods, services, capital or labour, or the
maintenance of nationsl security; of

(o) the provincisl law materislly prejudices the economic heshth or
Mvhwmotmwwmummwuam.w
impedes the implementation of national economio policles.

(4) An Act of Perliament shall prevail over 8 provincial law, ss provided
for in subsection (3), only If it spplies uniformly in sl parts of the Republic.

(5) An Act of Parilament and 8 provinciallaw shel be construed ss being
consistent with sach other, unless, and only to the extent that, they ere,
expressly or by necessary implication, inconeistent with esch other.

(6) A provincis! legisiature may recommend to Parflament the paesing of
lnvhwmwmvmunhrowtnfﬁﬂebmhwmmhm
competent to make laws or in respect of which en Act of Parflament
provails over a provincial law in terms of subsection (3).

The current legisistive competences of provinces are set out in Schedule
6 a3 amended by Act No. 22 of 1994, !

Schedule 6: Legialative competence of Provinces
Agriculture

Abattoirs
Alrports, other than international and nationasl sirports

10

Animal control and diseases

Casinos, racing, gambling and wagering

Consumer protection

Cultural effeire

Education at sll levels, excluding university and technikon education
Environment

Health services

Housing

Indigenous law end customary law -
Lenguege policy end the regulation of the use of official languages within
8 provinoe, subject to section 3

Local government, subject to the provisions of Chapter 10

Markets and pounds

Nature conservation, excluding netional perks, nstions! botanical gardens
and marine resources

Police, subject to the provisions of Chapter 14

Provinclal public media '

Provinoclal sport and recreation

Public transport

Regional planning and development

Road traffic regulstion

Roads

Soll conservation

Tourism

Trade and industrisl promotion

Treditional suthorities :

Urban and rurs! development

Woelfare services

DISCUSSION

e S <

4.1 The Commission Is bound to sdhere to the Constitutional Principles (CP)
and must teke Iliu; consideration the provisions of the interim Constitution
when formulating In recommendations and draft constitutional provisions.
It is therefore necesssry to consider whether section 126 provides
adequately for the allocstion of powaers to the nations! and provincisl levels

of government snd, if not, what changes should be effected.
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4.2 Section 126(1) empowers a provinclal legisisture to make laws for the

4.3

province with regerd to all matters which fall within the functional areas
specified In Schedule 6.

Section 126(2A) empowers Parliament also to make laws In respect of all

* the functional areas Included in Schedule 8. However, 8 provincial law in

f.;poel of sny such srea shall preveil over an Act of Parllament, except in
the clecumstances enumerated in paragraphs (a) to (¢) of subsection 3. To
prevsil over 8 provincisl law, such an Act of Perliament must furthermore
spply uniformly in all parts of the Republic. The Constitutional Court has
the jurisdiction to interpret. protect and enforce these provisions (section

98(2)).

Subsection (2) slso provides for provincisl legisiative competence to include
the competence to make laws which sre ressonsbly necessary for or

incidental 1o the effective sxercise of such legisiative competence.

The effect of the provisions of section 126 Is that the national Perllament
is vested with the exclusive power to legisiate in respect of all functional
sress not specified in Schedule 8 or covered in subsection (2), as well a8
with concurrent powars in respect of the provincisl competences, subject
to certain conditions. These provisions enable, but do not compel any
province to make laws on the subject matters (functional sreas) allocated

to provinces. This therefore allows for 8 measure of functions! asymmetry

4.4

4.8

4.0

12 .

to develop among provinces sccording to choices made by particuler

provinces.

The role that provinces can play in governing the country and protecting
thelr interests could be enhanced by ensuring their effective representation
in @ second House (e.g. & Senate) capable of furthering the interests of
provinces in the national legisisture. This matter will be dealt with In a

seperate recbmmendation.

The Commission Is of the view that In the new Constitution amendments
to Schedule 8 may be necesssry in the Interests of good governance. It
must be noted, however, that to date no provincial government has
indiosted to the Commission that the list of functional sreas in Scheduls 8
should be expanded; and also that reports from nuloﬁal departments on
the division of activities in regerd to Schedule 8 functions among the three
levels of government have not all been completed. The Commission Is
nevertheless awsre that amendments may be necesssry, and intends to
investigate and ovafru the need for further functional sress to be included
In the Schedule. dnd such area which, in the Commission’s view, appesrs
to require lnclulltﬁ in Schedule 8 Is Finance, which is a provinclal

competence in terms of CP XXVI.

Criticism has been directed against the provisions of section 126 on three

major points. These are given below, followed by the CPG’s responses.
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*Exciusive powers have on the face of It not been granted fo
provinces. *

Section 126(2A) empowers Parlament to make laws in regard to all

matters within the legisiative competence of provinces, subject to

. certsin conditons. This section appears, in elfect, to reduce the

legisiative power of provinces to the extent thet they cannot be sald
to have exclusive powers In respect of any functionsl ares.
However, CP XIX stipulates that the powers and functions st the
provincial level of government ghall include axciualve snd concurrent
powers. It could therefore be srgued that the present legisiative
powers of provinces are less than those which they are entitied to

in terms of the Constitutional Principles.

A second srgument Is that provinces indeed have quelified exclusive
competence to legistate on Schedule 6 functional areas in respect of
matters in which Acts of Pariament will not prevall in terms of
section 126(3). The possible legal uncertainty is not in the interest
of good governance. The Commission therefore intends to
investigate this matter further with a view to possible amendment of

the relevent provisions of section 126,

(L))

(U]

*The seat of residusl powers has not been clarified. *

Section 126 empowers provincial legisiastures to make lews for the
province in regsrd to all matters which fall within the functional
aress specified in Sehcdub 8, as well as In regard to matters which
are reasonably necessary for or incidentsl to the effective exercise
of such bﬂllhﬂvl.comlmo. This power ls subject to the power
of Parllament to make laws on all such matters, which will, however,
pravall over provinclal laws only under specified circumstances. In
terms of Section 37 the legisiative power in respect of all other
functional areas therefore Is vested in Parliament. Thus all powers

have been allocsted in the Constitution.

*The functional areas listed in Schedule 6 sre not precise and
therefore provincis! legisiatures cannot readily determine the border-

lines of thekr legitimate fleid of legisiative powers. *

It Is correct that Schedule 8 does not give precise descriptions of the
functions alloceted to the provinces. To do so could be
unnecesserlly cumbersome, restrictive and inappropriste in &
connﬂmtion If this is supposed to provide s framework within which
governments can function, rather than spelling out the detalls.

It appesrs to be more appropriate in cases of doubt or contention for

the two levels of government to negotiate sgreements on which
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parts of the functional areas fall within the legisiative and executive
powers of the national and provinclal governments, with due regerd
to the provisions of section 126(3). This hae indeed akesdy been
done In rupict of 8 number of functional sreas on the basls of

negotistion and consensus, ¢.g in the cese of housing. This

exemplifies the concept of intergovernmental ocooperation.

For example, where the nations! government establishes policles,

norms and standards in respect of Schedule @ functions, It could be
constitutionally required that such establishment should be iIn

consultation with or after consultation with the provinces.

Structures, In addition to the Consttutional Court, for resolving
disputes which may srise should siso be provided for in the

Constitution. This matter will be dealt with in a later memorendum.,

In addition to the establishment of mechsnisms for political
negotistion and the resolution of disputes, Section 126(3) Itself
requires tighter formulation. The Constitutions! Court rightly has
final interpretative competence In constitutional matters, but the
CPG considers it undesirable that the Court should be required to

decide many matters which might more properly be resolved through

e political process, or else could be obvisted by greater precision in
the writing of the Constitution. Tha CPG therefore also intanda to
mwmmmgm 128, whlch

will be the subject of & later memorandum.
4.7 Subssctiona (B) and (8) of Section 128 do not apcear to be contentious

and the Commiasion can ass no reason why the provisiona should be
changed in the naw Conatitution,

4.8 In view of CP XIX, » apacific conatitutional provision may he reauired to

CONCLUSION

The provisions In Section 126 give the provinces the oppor-tunity to exercise a
measure of autonomy, and sllow for functional ssymmetry to develop. At the
same time the present system allows for the provinces to have s say in policy-
making and the determination of norms and standards at the national level through
the evolving system of intergovernmental relations. Such arrangements could be
formelised In the new Constitution. If a second House (s Senate) is provided for
In the new Constitution, this could provide s further means of giving provinces sn

effective voice in the national legisiature.
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sacys_the lntarests of good government in South Africa, However, further

consideration needs to be given to the formulation of Section 126, ss wel as to
the functional areas listed in Schedule 8, in order to ensure greater legal certainty

and compliance with the m_lcablt Constitutional Principles.

APPENDIX: PROVINCIAL LEGISLATIVE POWERS: APPLICABLE CONSTITUTIONAL
PRINCIPLES

xviu

,ﬁ The powers end functions of the national governmaent and provinclal governments
' and the boundaries of MprovimmeodthmConwm

2.  The powers and functions of tho provinces defined in the Constitution, Including
the competence of a provincial legisiature to adopt a constitution for its province,
shall not be substantially less lhoo or substantialty inferior to thoss provided for
in thie Constitution.

3. The boundaries of the provinces shall be the same as those established in terms
of this Constitution.

4. Amendments to the Constitution which alter the powels, boundaries, functions
or institutions of provinces shall in addition to any other procedures specified in
the Constitution for constitutional smendments, require the spproval of a special
maejority of the legisiatures of the provinces, siternatively, If there is such a
chamber, 8 two-thirds majority of 8 chamber of ParNement composed of pwvlnclsl

tives, and If the amendment concerns spacific provinces only, the
't of the legisiatures of such provinces will siso be needed.
[
8. _ Provision shall be made for obtaining the views of & provinciel legislature
gm sl constitutional amendments regarding its powers, boundaries and
fungiions.

xix
The powers and functions at the netionsl end provincial levels of government shall

include exolusive and concurrent powers as well as the power to perform functions for
othel levels of government on an sgency or delegation besis.

xX
4 :
[ of government shall have sppropriste and adequate legisiative and executive
po abd functions that will enable each level to function stfectively. The allocation
of between different lavels of government shall be made on & basis which Is

condlocive to finenclal visbility st esch level of government and to effective public
admipistration, snd which recognises the need for and promotes national unity end
legifimate provincisl sutonomy end scknowiedges cultural diversity.

XX

The following criterla shall be applied In the allocation of powers to the nationsl
govemment and the provinclsl governments:




1. The level st which decisions can be taken most effectively in respect of the quality
and rendering of services, shall be the level responsible and sccountable for the quality
and the rendering of the services, and such level shall sccordingly be empowsered by the
Constitution to do 90.

2. Where It is necessary for the maintenance of essential nationsl standerds, for the
establishment of minimum standards required for the rendering of services, the
maintenance of economic unity, the meaintenance of national security or the prevention
of unreassonsbie sction taken by one province which Is prejudiciel to the Interests of
another province or the country as & whole, the Constitution shall empower the national
government to intervens through legislation or such other steps as may be defined in the
Constitution.

3. Where there is necessity for South Africe to speak with one voice, or 10 sct se &
single entity - in particuler in reletion to other states - powers shouid be allocated to the
nationsl government.

4. Whaere uniformity scross the nation Is raquired for 8 perticuler function, the
legisiative power over that function should be sllocated predominentty, If not wholly, to
the national govemnmment.

5. The determination of national economic policies, and the power to promote
nterprovincisl commerce and to protect the common market in respect of the mobility
“(5 »! goods, services, capital and labowr, should be allocated o the nationsl government.
8. Provincial governments shall have powaers, sither exclusively or concurrently with

the nations! government, inter alla -

(a) for the purpose of provincial planning and development and the rendering
of services; and

(b)  in respect of aspects of government dealing with specific soclo-economic
and cultursl needs and the genersl well-being of the inhabitants of the
province.

7. Where mutusl co-operation ls essential or desirable or where It Is required to

guarsntes equaiity of opportunity or access to a government service, the powers should
he allocated concumrently to the nations! government and the provinclal governmaents.

8. The Constitution shall specify how powers which are not specifically sllocated in the
Constitution to the nstional governmaent or to a provinclal governmaent, shall be dealt
w~ith @s necessary ancillary powers pertaining to the powers and functions sllocated
aither to the nationsl government or provincial governments.

Xxn

The national government shall not exercise its powers (exclusive or concurrent) so as
%0 enerosch upon the geographical, functionsl or institutional integrity of the provinces.

Xoan

In the event of s dispute concerning the leglslative powers allocated by the Constitution
congarrently to the national government and provincisl governments which cannot be
ressived by e court on a construction of the Constitution, precedence shall be given to
the legisistive powers of the national government.

1
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COMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON THE STRUCTURES AND

PROCEDURES RELATING TO PROVINCIAL LEGISLATURES

RECOMMENDATIONS - DOCUMENT 3

INTRODUCTION

1.1

1.2

See Introductory notes under recommendations on provincial legisiative
powers (Recommendation .

Provinces have the right to adopt unique legisiative structures and
procedures for themeelves. The Commission is nevertheless of the opinlon
that the new national Constitution should inchude provisions or generally
provide for legisiative structures and procedures which will enable
provinces which do not adopt thelr own constitutions or which omit such
matters from thelr constitutions, to function effectively. This will not affect
the right of provinces to adopt thelr own legislative structures and
procedures at any time If they wish to do so, different from those provided
for in the nations! Constitution. The fact that provincial lagisiatures are
entitied to adopt constitutional provisions desling with thelr own structures
snd procedures, netursity imits the scope for the Commission to make

‘ recommendations about ll.lcl'l matters for Incorporation in the nationsl

Constitution.

OONSTITUTIONAL PRINCIPLES AND PROVISIONS

2.1

2.2

Section 160 of the interim Constitution confers on provincisl legislatures
the power to pass constitutions for thelr respective provinces which, in
terme of subssction 3(s) may provide for legisiative and executive
structures end procedures different from those provided for In the

Constitution. Apart from such differences, the provinclal constitution shall
not be inconsistent with the provisions of the Constitution.

Constitutionsl Princt; W;wm.z In effect entrenches the right of provinclel
legisiatures to adopt constitutions for thelr provinces end to provide for
legislative and executive structures and procedures different from those
provided for in the nationsl Constitution.

While provision in regerd to legisiative structures and procedures in
provincial constitutions may differ from those provided for in the national
Constitution, they will nevertheless have to comply with the relevent
Constitutions! Principles, in whatever form they ere included in the new
Constitution and other applicable constitutions! provisions. The provisions
relating to provincisl legisiative structures and procedures in the new
Constitution must, of course, also comply with the Principles.
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2.4

The relevent Connlt_utloml Principles are IV, VI, Vill, X, XIV, XVI sand XVII.
The text of the Principles s appended for easy reference.

DISCUSSION

KR |

3.2

3.3

Ja

35

The views in this documaent are the collective views of membaers of the
Commission, formulated with the sssistance of s task group consisting of
persons with verious backgrounds and expertise.

The present constitutional provisions relating to provincial legislative
suthority formed the basis for the Commission’s deliberstions. (See section
164(3)ls) of the interim Constitution). Eech section was considered to
determine whether its subject matter should be Included In the new
Constitution in order to provide for efficient and effective legislatures in
provinces which have not adopted thelr own consttutions! provisions In
this respect; whether the provisions are sppropriate; what smendments
should be recommended If the provisions are not appropriate; and which
further provisions, If sny, need be Incorporeted in the new Constitution.

The present constitutional text is attached and will be referred to In the
discusseion below. Section 126 snd Schedule 8 will not be discussed In this
document as these are desit with in the recommendations relating to
provincial legislative compaetence (Recommendation 1),

Section 128 - Provinclsl Leglslature

340 Section 125 institutes a legislature for each province, vests it
with legisiative powers for the provinoe in sccordance with the
Constitution snd restricts the spplicabllity of Its laws to the
territory of the province uniess otherwise provided for in an Act

of Perllament.

3.4.2  The subject matter of section 125 pesda to be included in the
paw Constitution because It is a function of & national
constitution to vest provincea with leglelative powers and
determine their jurisdictions. This ls provided for in CP XVI,
XViIl.1 and XX.

343

Section 127 - Composition of provincial leglsiatures

35.1 Section 127 stipulates that a provinclal legisiature shall consist
of not fewer than 30 and not more then 100 members elected

in accordance with a system of proportional representation of
votess as provided for in the Electorsl Act, 1993. The actual

3.8.2

3.8.3

3

number of seats is determined In accordance with Schedule 2
(slso attached). The section also provides thet members of a
provinciallegisiature shall be elected from provincisl ists of party
cendidates for the province in question.

The Commission is of the opinion that there is no sbsolute or
Infatible formula for determining the ideal number of members
for any legisiative body. The interim Conastitution delegates the
task of determining the number of seats for sach province to the
Independent Electoral Commission, but stipulates that data in
respect of voters, representations by interested parties and a
proposed determination In the Schedule should be taken into
sccount. It sppesrs to be justified for the Constitution to
stipulste @ minimum and maximum number of members In the
Constitution in order to provide for adequate and sppropriate
representation, I’ also sppeasrs 10 be justified to prescribe a basis

for the determination of the actusl numbaer of members between
a minimum and maximum. For this purpose the number of
voters in the province Is obviousty of grest Importance.
Representations by ‘“Interssted parties” appear to be so
imprecise that it should not be included as a basis for such
determination. What should be Included, however, is @
weighting of the number of members as determined on voter
numbaers, to provide for proper representation in provinces with
large geogrephical sreas but small populations. A generally
socepted method to allow for this, Is for an Act of Parlament to
establish 8 national norm for the determination of the number of
members for provinclal legisiatures and to provide for weighting
by @ certain percentage sbove or balow the norm for spersely
populated and densely populated provinces respectively. Tha
Commission recommanda that weighting on thia baasia be
introduced to orovide for more atfective representation,

The Interigf,Constitution provides for the election of members
from pro' W< :al Nets of party cendidetes for the province in
question. This provision complies with the stipulation in CP VI
which entrenches proportional representation as a general rule.
However, it has come to the Commission’s attention through the
media end otherwise, that there Is significant support for an
electoral system which inciudes representation both from party
lsts and constituencies. Such s “mixed® system has been
Introduced st locsl government level. Although constituency
based proportional representation alone would be preferable (see

paragraph 3.11.3 below), [t ia the Commiasion’s opinion that a
axatam_ which includea reprasentation of constituancies in

neavincial legislatures will be more in accordance with the
principies of democracy and accountability to voters than the
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3.7

Constitution should atioulate only that repcesantation ln
orovinclal legislatures should be on such & baala, A avatem
should be provided for in an Aat of Parlamant,

Section 128 - Duration and dissolution of provinocial leglelatures

3.8.1 Section 128 provides for & five yesr term for provinolel
legislatures. However, If a legisiature is dissolved in terms of
other constitutionsl provisions before the expiry of that term, it
shall continue for a period up to the day Immediately preceding
the commencement of polling for the election of a new

legisiature. Section 128 also provides for certain anclllary
matters. -

3.6.2 There is no absolute method by which the ideal duration of
legisiature can be determined, nor have ressons to chenge the
stipulations contained In section 128 come to the Commission’s
sttention. Conasauantly the Commiasion la of the viaw that tha
sublect matter of Section 128 should be Inciuded lo the naw
Conatitution without aoy subatantiva amendmenta,

3.6.3 The Commission slso considered whaether there should be
constitutional provisions providing for genersl elections for
provincisl legisiatures to be held on the same day in sl provinces
30 83 not to disrupt other nationsl and provincial activities
unnecessarily. However, the Commission Is of the opinion this
may be difficult to achieve In view of the powers akeady
sssigned to the Premiers of provinces by the Interim
Constitution.

Section 129 - Elections

3.71 Section 129 provides for the Premier of a provinoe to call an
slection for a provincial legisiature upon Its dissolution in terms
of the interim Constitution. Such an election shall taks place
within 80 days after the dissolution. The elections shall be
conducted in accordance with the Blectorel Act, 1993. In the
opinion of the Commission these provisions presuppose that
elections for provincisl legisiature need not be held on the same
day(s) as elections for Parliament If provision ls to be made for
genersl elections as discussed in paragraph 3.6.3, section 129
would have to be amended by the addition of provisions In
regard to the determination of the duration or dissolution of the
newly elected legisiature to make it possible to hold provinciel
elections on the same date.

3!.
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Section 130 - Sitting of provinolal legislature

381 Section 130 provides for the convening of a provinclal legisiature
within seven deys after an election of such legisiature. The
legisiature may determine its own periods, days snd hours for
sittings. The Premier of 8 province may summon the provincial
legislature to an extraordinary sitting for the despatch of urgent
business. :

3.8.2

130 are nacessacy and in acoordance with generally acceated
pracaduren for alttinga of leglalaturas, There is also & need for
Premiers to have the power to summon the legisiature to
extraordinary sittings In the interest of efficlent government.

Han

Section 131 - Speaker and Deputy Speaker of provinolel legislature

Section 131 provides procedures for the slection of a Speaker and
Deputy Spesker of a provinciel legislature. The provisions are In
sccordence with the generally accepted practice for such elections. Tha

v ! " D {00 '
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Section 132 - Qualifications for membership of provinclal leglslatures

3.10.1 Section 132 provides for qualifications similar to those
pertaining to members of the National Assembly, It slso
provides that @ Premier shall not be disqualified from being &
member of the legisiature because of his holding that office.

3.10.2 Section 132(3) epples the provisions of section 40{2), (3), (4)
and (5) pertaining to the National Assembly mutatis mutendis
to a person nominated as a candidete for election to »
provincial legisiature. This section provides that candidates
nominated for 8 provinclal legisiature shall at the time of
nomination be ordinarily resident in the particuler province, but
allows for at least one candidate or not more than 10 per cent
of the total number of candidates which s party |s entitled to
nominate to be nominated while they are nor ordinerily
resident in the province concerned.




The Commission ls of the opinlon that only persons who ere
ordinarily resident in a particuler province at the time of thelr
nominations should be entitied %0 become members of the
legislature for that province. The provisions of section 40(J)
of the interim Constitution do not serve the Interests of
provinclal voters end opens the way for political perties to
make nominations for elections to provincisl leglelatures,
which may not be in the interest of that perticuler provinoe.
No compeliing ressons have come to the Commission’s
sttention that would justify the continued existence of this
provision :

min-VmMoimuu‘dm.lvwl
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Section 133(1) enumerates the circumstances under which a
member of & provincial legisiature shall vacate his or her seat.
Paragraphs (s), (c), (d) snd () which deal with eligibility,
resignation, absentesism snd becoming s member of the
National Assembly appear to be In accordance with generally
sccepted practice and the essence thereof could be
Incorporated in the new Constitution.

Paragraph (b) provides that 8 member shall vacate his or her
seat if he or she ceases to be a8 member of the party which
nominsted that member. There appeers to be some support
for the deletion of this provision on the grounds that the
clsuse could restrict freedom of speech, and desensitises
members to significant shifts in public opinion. On the other
hand it can be argued that a binding provision of this nature
is the logical consequence of a system of proportional
representation in which all members are elected from party
lists. If some or all members are In future to be elected on &
constituency basis, this may strengthen the call for the
deletion of the provision on the grounds that members
representing constituencies should be in a position to differ
from their party’s views If it Is In the Interest of thelr
constituenicles. It does seem unduly restrictive that, for the
whole term of » legislature, members who are elected on »
constituency basis should be obliged to follow their party’s
lead, even If they or a sector of the electorate no longer
support that lead. The position of members who ere elected

from perty Nsts ls somewhat different In that thay are elected
only becsuse of thelr party affillations. There may therefore
not be such compeliing ressons to allow them to remain as
members of the legielature If they resign from the party or

Iha Commiasion ia of the oginion that

In discussions with members of verious provincis! legisiatures,
the Commission was often aware of a reluctance on thelr part
to express any views not clesred by their politicsl parties’
centrel organisations. It would appesr that some provinclel
legisiators fear that they might lose thelr perty membership If
they adopt standpoints which may not be favoured by the
perty at national level. If attitudes of this kind bscome
prevalent, this would result in provincial legislators giving
primary sttention to the views of thelr party’s national
orgenisation rather than to their province's interests. To the
extent that the party list system encoursges such an ordering
of priorities it must reise serious questions whether the
system Is conducive to democratic decision-making and
accountabllity at the provincial level. The Commission Is of
the opinion that the continued use of the party list system of
proportional representation et the level of provincial
government should be resppreaised, and consideration given to
Ite replacement by a system of proportionsl representation on
8 constituency basis. The greater accountabifity of members
to thelr constituents, rather than to central party structures,
would be enhanced by such s system, which would therefore
better serve the purposes of provincial governments.

Section 133(2) desls with the filing of vacencies in o
provinclal legislature under the existing party-fist system of
proportional repr

vt
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3.14

Ssction 1u-om§ummun by members

The section prescribes the oath or solemn affirmation which every
member of 8 provinclal legisiature shall meke before taking hle or her
sest. Tha Commission ia of the opinion that the orovision should be
incormaratad into the naw Conatitution,

Section 138 - Powers, privileges and immunities of provinolsl legislatures
and benefits of members

3.1

3132

3.13.3

3.13.4

3.1358

Section 136(1) empowers a provincial legisiature to control,
regulate and dispose of its internal affaire and provides that it
shall have all such other powers, privileges snd immunities se
may, subject to the national Constitutien, be prescribed by &
law of such legislature.

Section 135(2) provides for freedom of speech and debate in
of before such legisiature and sny committes thersof, and that
such freedom shall not be Impesched or questioned In any
court.

Section 135(3) protects s member from civil or criminal
procesdings, arrest, imprisonment or demages for enything
thet he or she has sald, produced or submitted in or before
the legisiature or 8 committes thereol or for anything that may
have been revealed as a result thereof.

Section 135(4) deals with the payment of sslerles end
sllowasnces and pension benefits to members and surviving

Sectione 136 to 142

Sections 136 to 142 provides for matters which sre necessary for the
orderly functioning of the legisiature, viz:

. @ ® & 8 &

Penalty for sitting or voting when disqualified
Rules and orders

Quorum

Requisite majorities

Assent to Bills

Signature and enrolment of provinclel laws end
Public sccess to provincisl legislatures.

oa
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3.16

Section 143 - Adminlstration of provinolsl leglslatures
3.8

3.16.2

3.16.3

Section 143(1) provides for the appointment of a provisional
secretary for a legislature untll @ permanent secretary cen be
sppointed. This provision will not be required in the new
Cooatitution and can therafore ba omitted,

Section 143(2) provides for the sppointment by the Executive
Councll of & Secretery and other steff for the provinclel
legisiature after oconsultation with the Commission on
Provinolsl Government. In view of the status of & provinelal
w.mm-mmmcrmm:m-mu
seperation of powers batween inter alla the legisiature end
executive, the Commission ls of the opinion that the power to
sppoint a Secretary and staff of the legislature should be
vested in the legisiature itself, without being subject to an
administrative sction by the Executive Councll.

However, CP VI also stipulates that appropriste checks and
balances to ensure inter alla accountabliity shall saccompany
the separstion of powers. The present section 143(2)
requires the Executive Councll to consult with the Commiassion
on Provincial Government before appointing staff. While it ls
not considered sppropriate that consultation with such s body
shouid be obligatory in regerd to the sppointment of particulsr
staff members, the Commission ls of the opinion that
consultation with en sppropriste institution which has the
required expertise to advise the legislature, should be
obligatory in regard to the establiishments, remuneration and
other conditions of service of the stalf of the legislatures.

Significant dispaerities in saleries, grading and posts among the
provinclal legisiatures themesives and between the provincie!
leglsiatures and Parflament and the Public Service (inchuding
provinclal public servants) could lead to dissatistection end

industrial action by steff who ere all paid from the seme
source. It ls considered necessary that national norms and
stenderds should apply In respect of the sbovementioned
matters. The Public Service Commission Is properly equipped
to perform such e function. The Commiasion is conssquantly
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Established in terms of scction 163 of Act 200, 1993

260 Walker Street Sunnyside Private Bag X887 Pretoria 0001
Telephone (012) 44-2297 Fax (012) 341 8452

Ref 6/1/1

1995-04-18

The Executive Director
Constitutional Assembly
P O Box 15

CAPE TOWN

8000

Dear Mr Ebrahim

PRELIMINARY SUBMISSIONS ON PROVINCIAL GOVERNMENT SYSTEMS

In compliance with the agreement between the managements of the CPG and CA, |
enclose the undermentioned preliminary recommendations of the Commission for
consideration by the relevant committees. | must emphasise that these
recommendations contain only the interim views of the Commission as all the
information required for the final recommendations has not yet been collected. The
comments of the provinces have also not been obtained yet. Kindly inform the
committees accordingly.

; Preliminary recommendations in regard to a second chamber
2. Preliminary recommendations on provincial executive authorities
3 Preliminary recommendations on provincial staff matters

Further preliminary recommendations will be forwarded as soon as possible as per the
Commission’s programme which has been submitted to you.

Yo ithfully
r
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COMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON A SECOND CHAMBER

RECOMMENDATIONS - DOCUMENT 4

INTRODUCTION

s}

1.2

1.3

See introductory notes under recommendations on provincial legislative
powers (Recommendation 2}

The Constitutional Principles do not provide for the continued existence of
the Senate in the new Constitution. The only ref&=nce to a possible
second chamber of Parliament is contained in CP XViil.4 dealing with an
alternative in respect of majorities required for amendments to the
Constitution which alter the powers, boundaries, functions or institutions
of provinces. The relevant wording is: ".... if there is such a chamber, a
two-thirds majority of a chamber of Parliament composed of provincial
representatives ...". It is significant that while there is no certainty in
regard to the continuation of the Senate as such, there is reference to the
possibility of a second chamber being composed of provincial

representatives.

From the documentation relating to a second chamber of Parliament before
the Commission, it appears that there is considerable support for the
continued existence of a second chamber. However, there are divergent
views on its role, powers and composition, as well as other aspects.

INTERIM CONSTITUTIONAL PROVISIONS

Sections 48 to 54 of the interim Constitution deal specifically with the Senate,
and sections 55 to 67 relate to matters affecting both the National Assembly and
the Senate. The text of these sections is appended for easy reference.

DISCUSSION

3.1

Purpose of a second chamber

3.1.1 Itis necessary to clarify the purposes a second chamber might fulfil
in order to justify its institution and continued existence. Agreement
in regard to such purposes is necessary for the formulation of other
provisions required to give effect to these, such as the composition,
powers and role of the second chamber. The specification of
purposes also provides a measure for determining whether a second
chamber is in fact functioning effectively.
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3.1.2

It is generally accepted that in a national legislature a second
chamber can serve either one or both of two main purposes, in both
unitary and federal states, namely

(a) to provide internal control over governmental actions,
especially in the legislative process, and

(b) to broaden the system of representation, for example to
provide specifically for the representation of subnational units
(regions, provinces, or states), or to include other significant
interests in the society.

In regard to (a) it is argued that a second chamber helps to prevent

. flawed legislation from being passed by a single chamber. Nor does

3.1:3

the first chamber have unchecked power that could threaten the
freedom of individuals or minorities. The second chamber in fact
provides a second opinion on matters dealt with by the first
chamber. Even by exercising a delaying power, it could compel a
government or a first chamber to reconsider a matter or to amend its
proposals. Such a delay would also focus the attention of the public
on the matter and encourage public debate which could influence the
final outcome. It therefore enhances the quality of democracy.

In regard to (b) it is argued that second chambers can represent
interests and views that might otherwise be ignored or subordinated
(for example, rural versus urban interests; or less populous regions
versus those with large populations) and which should be given the
opportunity to make their voices heard in the process of government;
or where distinctive and significant interests (such as those of
regions, provinces or states) cannot be adequately accommodated
in the system of representation employed in the other chamber.

In the case of South Africa, where the national legislature has the
power to override provincial legislation in certain circumstances in
respect of all Schedule 6 functional areas, the checks and balances
that a second chamber could provide, might seem to be particularly
appropriate.

The Commission is of the view that the provision of a second
chamber in the South African Parliament would be justified if it is
composed and empowered in such a way that it could effectively
fulfil the purposes discussed in paragraph 3.1.2.

The Commission is of the opinion that the representation of
provincial interests is of particular importance in view of the
discussion in paragraph 3.1.2, and that this should be the overriding
consideration in determining the need for a second chamber.- It
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herefore r mmen nd ch Parli

To accommodate the obligation on the Commission to consider the
provisions of the interim Constitution, and to facilitate the drafting
of provisions for the new Constitution, the discussion will be based
on the present constitutional text relating to the Senate.

-

3.2 Composition of the second chamber

3.2.1

324

3.2.3

3.2.4

Section 48(1) provides that the Senate shall be composed of 10
Senators for each province, nominated by the parties represented in
a provincial legislature. Section 48(2) stipulates that the
nominations shall be in accordance with the principle of proportional
representation as determined by the formula described in the section.

The provision of an equal number of members for each province is
in__accordance _with general international _practice for the
representation of states/provinces in a second chamber and is also
regarded as suitable for South African circumstances. No cogent

reasons have been brought to the Commission’s attention why this
allocation should change in the new Constitution.

The possibility of reducing the number of members in the second
chamber has been raised, but the Commission must caution that this
could result in there being insufficient members to participate
effectively in the various structures of Parliament, especially if the
role of the second chamber itself is to be enhanced.

The Commission does not regard it as being within its jurisdiction to
express a view in regard to the representation of other interest
groups in the second chamber, but draws this to the attention of the
Constitutional Assembly, which may wish to pursue the matter. It
should be borne in mind, however, that the determination of interest
groups qualifying for representation could be a controversial matter.
In addition, such representation could pose serious problems in
satisfying criteria for democratic accountability.

In terms of the interim Constitution, members of the Senate have to
be nominated by political parties. This could have the effect that
senators regard themselves as party representatives, and are also
regarded in this light by the public. In a Parliament where the
representation of political parties in the first chamber is largely
replicated by the representation of parties in the Senate, a situation
could be created in which senators are obliged to follow the
directions given by their party caucuses. The Senate therefore
becomes no more than a rubber stamp for the first chamber. In such
circumstances the Senate would obviously not be fulfiling any
distinctive purpose and would become superfluous.
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The Commission is conseguently of the opinion that the new

nstitution shoul ntain_provisions th learl rovi r
rovincial representation in the second ¢h r (CP XVIll.4 r
its members to have sufficient independence so as to enable them
1o represent their provinces effectively. This is discussed below.

3.2.5 More independent and effective representation of the provinces
could possible be provided by - =

(i) direct election in each province of members of the second
chamber. This would probably be the most democratic way
to ensure representation of the provinces in the second
chamber. The feasibility of such a procedure requires further
investigation; or '

representation of the provinces by elected members of the
provincial legislatures nominated by the legislatures on a
proportional basis. This method would create a much closer
relationship between members of the second chamber and
their province's legislature, and could also allow for the
interchangeability of members of the second chamber in
Parliament and members of the provincial legislature; or

requiring parties to submit lists of candidates for nomination
to the second chamber together with their lists of candidates
for election to the provincial legislatures. This would at least
identify the candidates for the second chamber beforehand,
but would not directly influence their appointment as this
would still be by proportional representation according to the
number of votes registered for each political party; or

nomination of members of the second chamber by the
provincial legislature on the basis of proportional
representation instead of by the parties. This method would
not differ materially from the present method provided in
section 48, but may serve to strengthen their identity as the
selected representatives of the province and its legislature and
less as representatives of political parties; or

representation of the province in the second chamber by the
requisite number of members drawn from the province’s
Executive Council. The feasibility of this method would
require careful investigation, however, in the light of demands
" likely to be made on members of provincial Executive Councils
simultaneously attending to parliamentary duties.




3.3

3.4

3.2.6 The Commission is of the view that, at this point in our
constututaonal hlstory, the method descri ngg in paragraph 3.2.5 (ii)

prgv!nggs in the second ghgmhgr, In effect thls system comblnes

elements of the other methods described.

Th mmission _therefore r mmen h his meth
nsider h nstitutional A

3.2.7 Whatever the system adopted for appointment to the second
chamber, the members’ relationship with the provincial legislatures
would be strengthened if they were required to report to the
provincial legislature from time to time in regard to their activities
and efforts to promote the interests of their provinces at national
level. This would make their role as provincial representatives much
more meaningful and accountable.  Accountability could be
strengthened further by making provision for the recall of members
by their provinces if deemed to be performing unsatisfactorily. The

Commission _recommends that provisions to this effect be

incorporated into the new nstitution.

President and Deputy President of the second chamber

Section 49 of the interim Constitution provides for the election of the

President and Deputy President of the Senate and deals with other non-

contentious matters relating to these offices. Similar provisions will have
be incorpor in he new nstitution _if n hamber i

retained.

Qualification for membership of the second chamber

Section 50 specifies that no person shall be qualified to become or remain
a senator unless he or she is or remains qualified to become a member of
the National Assembly. These qualifications are prescribed in section 42
which should be retained. However, the section does not provide for
residential qualifications. Nor does section 48 require that a senator should
be ordinarily resident in the province that he or she represents. The CPG
considers it essential that a member of the second chamber should be
ordinarily resident in the province that he she represents. A similar opinion
has been expressed by the Commission in respect of members of the
provincial legislatures (paragraph 3.10.3 of Recommendation 3). The

mmission _r mmen h rovisions similar hose ntaine

ti hould be incorpora in he new Constitution. However, if
her mmendation in paragraph 3. ve i h ion m
be omitted. If not, it should be amended to provide for residential

requirements for members of the second chamber similar to those provided
for members of provincial legislatures. '
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3.5 Vacation of seats by members and filling of vacancies

3.5.1

3.5.2

3.5.3

3.5.4

3.5.5

Section 51(1) stipulates that a senator shall vacate his or her seat if
he or she ceases to qualify, resigns or is absent without leave for 15
consecutive days. This provision shoul retained.

The Section [paragraph (b)] also provides for the vacation of a seat
if a senator ceases to be a member of the party which nominated
him or her as a senator. The issue is similar to that relating to
members of the provincial legislatures dealt with in paragraph <2 % g
of Recommendation 3. The Commission is of the opinion that
democratic principles would be better served by the deletion of the
provision which terminates membership of the second chamber if the
member ceases to be a member of the party which nominated him
or_her. This recommendation will fall away if members of the
second chamber are nominated by provincial legislatures instead of
by parties, as recommended in paragraph 3.2.6.

Section 51(2) provides for the filling of vacancies in the Senate by
nomination by the party which nominated the vacating senator. The

provision will have to be amended if the recommendation in
ragraph 3.2. bove is adopted.

Section 51(3) provides that if a provincial legislature is dissolved, the
senators from the province in question shall vacate their seats and
that the vacancies shall be filled in terms of section 48(1)(a). The
Commission is_of the view that, in the event of a provincial
legislature being dissolved, the province's members in the second

chamber should vacate their seats. The vacancies should then be

fill n the basis recommended in 3.2.6.

In the event of an her vacancies o rring in the second chamber

before the expiry of the normal term of office, persons nominated to

fill such vacancies should be appointed only for the balance of the
nexpir riod. e

3.6 Oath and affirmation by members of the second chamber
-Sittings of the second chamber :
Quorum

These matters of a procedural nature are provided for in sections 52 to 54.
The new Constitution should provide for similar provisions.
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7

DISCUSSION - THE NATIONAL ASSEMBLY AND THE SECOND CHAMBER

4.1

4.2

Powers, privileges and immunities of Parliament and benefits of members

" Parliament and benefits of members

Penalty for sitting or voting when disqualified by law
Joint sitting of Houses
Rules and orders

These are procedural matters deait with in sections 55 to 58 of the interim

Constitution. The new Constitution should contain similar provisions.

Ordinary Bills

. 4.2.1

4.2.2

Section 59(1) provides for the introduction of ordinary Bills in either
the National Assembly or the Senate and for their adoption in each
House in order to be passed by Parliament. Similar provisions should
be incorporated into the new Constitution.

Section 59(2) provides that an ordinary Bill passed by one House and
rejected by the other shall be referred to a joint committee consisting
of members of both Houses and of all the parties represented in
Parliament and willing to participate in the joint committee. After
consideration and report on any proposed amendments 10 the Bill, it
shall be referred to a joint sitting of both Houses, at which it may be
passed with or without amendments by a majority of the total
number of members of both Houses.

This procedure is fair up to the majority requirement at the joint
sitting. The Senate is at a disadvantage in joint sittings requiring a
simple majority to pass a Bill because of the relative smallness of its
membership, namely 90 out of a total of 430 members. It could be
argued that as half of the 400 members of the National Assembly
have been elected from provincial lists of the political parties, this
accommodates the interests of provinces. However, they are
members of the National Assembly and their election from provincial
lists instead of from national lists is of no practical significance.
Moreover, political parties may not be obliged to present provincial
lists in future elections.

On the other hand, deadlock-breaking mechanisms should be
available in order not to bring government to a complete halt.
Investigations of the deadlock-breakingprocedures employedin other
countries indicate that no absolute procedure has as yet been
devised, except for referral of the matter to a constitutional court for
judgement. The most effective political mechanism available is to
provide for a cooling-off period which may persuade the government
to reconsider or amend the Bill. :
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House, should be reconsidered by both Houses after a period of six
months. If the Bill is again passed by one House and rejected by the
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| number of members of h H

4.3 Money Bills

4.3.1

Section 60(1) provides that Bills appropriating revenue or moneys or
imposing taxation shall be introduced in the National Assembly only.

_ However, section 60(4) provides that the National Assembly shall

4.3.2

not pass such a Bill unless it has been considered and reported on by
a joint committee of both Houses. The Senate may not amend any
Bill in so far as it appropriates revenue Oor moneys or imposes
taxation [60(6)]. Section 60(7) stipulates that if the National
Assembly passes a Bill imposing taxation or dealing with the
appropriation of revenue or moneys and the Senate rejects it or
proposes amendments to it, or fails to pass it within 30 days after
it has been passed by the National Assembly, the Bill shall be
referred back to the National Assembly for reconsideration. It may
then pass the Bill with or without amendment, and if so passed it
shall be deemed to have been passed by Parliament.

While the provisions of this section illustrate the dominance of the
National Assembly in respect of money Bills, there are important
reasons why such Bills should not be delayed unreasonably. As
matters are, the Senate can delay such a Bill for 30 days if it wishes
to do so. Further unreasonable delay may be harmful to good
government if it should impair the ability to collect revenues or
expend moneys.

A problematical situation arises in regard to the ability of the Senate
to influence discretionary appropriation of revenues or moneys for
provincial activities, and even the determination by law of the share
of national revenues to be allocated to the provinces and local
governments. In theory the second chamber should protect the
interests of the provinces in these matters by using all mechanisms
at its disposal. As indicated under paragraph 4.2.2 the interests of
good governance dictate that it can at most use delaying.
mechanisms to achieve reconsideration of a relevant Bill. However,
such delays could also be harmful to the activities of the provinces.
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4.3.3 It is evident that the distribution of national revenues between the
three levels of government will remain an issue for the foreseeable
future. The Financial and Fiscal Commission may play an important
role in resolving many of the disputes which could arise over money
matters. As far as the parliamentary process for money Bills and the
role of the second chamber in that process are concerned, no further

lutions for breakin locks h resen hemselv h
Commission. It is a known fact that the need for money for
government activities at all levels is almost infinite, while the sources
of revenue are finite. All that could be achieved by any mechanism
is to ensure a fair distribution of the available revenue. To this end,

-

h ministrative pr r ing the intr ion of mon
Bills _should be developed to the extent that as far as possible

disputes are resolved before the parliamentary processes commence.
Once such a Bill has been introduced, in the National Assembly, the
views of the National Government can only be influenced to a certain
extent during the procedures prescribed in Section 60. It does not

ear to th mmission that th nd chamber Idb iven
more powers in_respect of such Bills _without increasing the
ibility that th roce ma versely affect efficient an

ffectiv vernance.
4.4 Bills affecting certain provincial matters

4.4.1 Section 61 stipulates that Bills affecting the boundaries or the
exercise or performance of the powers and functions of provinces
shall be deemed not to be passed by Parliament unless passed
separately by both Houses. Such Bills can be passed by an simple
majority in each House. The section further stipulates that a Bill,
other than a Bill amending the Constitution, which affects the
boundaries or the exercise or performance of the powers or functions
of a particular province or provinces only, must also be approved by
a majority of the senators of the province or provinces in question.

4.4.2 The provisions in Section 61 are not very clear. However, what is
relevant is that Bills dealing with the exercise of concurrent powers
in respect of Schedule 6 functional areas should enjoy the special
attention of the second chamber. In effect, in terms of the interim
Constitution Parliament can pass Bills in respect of such matters
with ordinary majorities in both Houses. Additional protection of
provincial interests could be provided by requiring a special majority
for such Bills in the second chamber. However, this may be too

- onerous and in effect elevate every such matter to the level of
constitutional changes for which such special majorities are required.

The power of the second chamber in regard to provincial matters

could be enhanced be requiring Bills of this nature to be introduced

in the second chamber only, as the equivalent of the case with

money Bills in the National Assembly. Th mmission i

n ntly of th inion th rovision should m for Bill

_—

o
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nd chamber. In ition, an h Bills relatin icular
province should also require the approval of the majority of that
province's representatives in the second chamber. These
requirements would open the way for discussions between the
national government and the provinces to address issues and resolve
differences before such Bills are considered in the first chamber.

4.5 Bills amending the Constitution
4.5.1 Constitutional Principle XVIIl.4 provides as follows:

Amendments to the Constitution which alter the powers, boundaries,
functions or institutions of provinces shall in addition to any other
procedures specified in the Constitution for constitutional
amendments, require the approval of a special majority of the
legislatures of the provinces, alternatively, if there is such a
chamber, a two-thirds majority of a chamber of Parliament composed
of provincial representatives, and if the amendment concerns specific
provinces only, the approval of the legislatures of such provinces will
also be needed.

Section 62(1) provides generally that a Bill amending the
Constitution shall require a two-thirds majority at a joint sitting of the
National Assembly and the Senate. Section 62(2) further provides
that amendments of section 126 (legislative competence of
provinces) and section 144 (executive authority of provinces) shall
require a two-thirds majority of each House sitting separately. It
further provides that the boundaries and legislative and executive
competences of a province shall not be amended without the
consent of a relevant provincial legislature.

4.5.3 The provisions of section 62 therefore appear to be in accordance
with the stipulations of CP XVIIl.4 and similar provisions could be

incorporated into the new Constitution.

4.5.4 The Commission is of the opinion that certain__constitutional
principles should be incorporated into the new Constitution to further
entrench the constitutional position of the provinces. The following
principles are relevant:

CP XVI, CP XX, CP XXI, CP XXIl, CP XXill, CP XXVI




md467

1

4.6 Requisite majorities
Assent to Bills
Signature and enrolment of Acts
Rights and duties of President, etc, in Houses
Public access to Parliament

T ve m rs are pr ral in nature and similar
incorpor in he new nstitution.
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6 April 1995

COMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON PROVINCIAL

EXECUTIVE AUTHORITIES
RECOMMENDATIONS - DOCUMENT 5

INTRODUCTION

1.1

1.2

See introductory notes under recommendations on provincial legislative
competence (Recommendation LY.

Notwithstanding the right of provinces to adopt unique legislative and
executive structures and procedures for their provinces, the Commission
is of the opinion that the new national Constitution should include guideline
provisions or generally provide for executive structures and procedures that
will enable provinces which do not adopt their own constitutions or which
omit such matters from their constitution, to function effectively. This will
not affect the right of provinces to adopt their own executive structures
and procedures at any time if they wish to do so, even if they are different
from those provided for in the national Constitution. The fact that
provincial legislatures are entitled to adopt constitutional provisions dealing
with executive structures and procedures, naturally limits the scope for the
Commission to make recommendations about such matters for
incorporation in the national Constitution.

CONSTITUTIONAL PRINCIPLES AND PROVISIONS

2.1

Section 160 of the interim Constitution confers on provincial legislatures
the power to pass a constitution for their provinces which, in terms of
subsection 3(a) may provide for legislative and executive structures and
procedures different from those provided for in the Constitution. Apart
from such differences, the provincial constitutions shall not be inconsistent
with the provisions of the Constitution. =i

Constitutional Principle XVI11.2 in effect entrenches the right of provincial
lggislatures to adopt constitutions for their provinces and-to provide for
legislative and executive structures and procedures different from those
provided for in the national Constitution.

While provisions in regard to executive structures and procedures in
provincial constitutions may differ from those provided for in the national
Constitution, they will nevertheless have to comply with the relevant
Constitutional Principles (in whatever form those are included in the new
Constitution) and other applicable constitutional provisions. The provisions
relating to provincial executive structures and procedures in the new




2.4

Constitution must, of course, also comply with the Principles. The relevant
Constitutional Principles (CP) are -

VI, XV, XIX, XX, XXII

It should be noted that CP XXXII provides that the national executive shall
be composed and shall function substantially in the manner provided for in
Chapter 6 of the interim Constitution, which provides inter alia for
proportional representation in the government of national unity. No such
extension to 1999 has been provided for in respect of provincial

executives.

DISCUSSION

3.1

3.2

3.3

3.4

The views in this document are the collective views of members of the

Commission, formulated with the assistance of a task group consisting of
persons with various backgrounds and expertise.

The present constitutional provisions relating to provincial executive
authority formed the basis for the Commission’s deliberations. (See section
164(3)(a) of the interim Constitution.) Each section was considered to
determine whether its subject matter should be included in the new
Constitution in order to provide for efficient and effective executives in
provinces which have not adopted their own constitutional provisions in
this respect; whether the provisions are appropriate; what amendments
should be recommended if the provisions are not appropriate; and which
further provisions, if any, need be incorporated in the new Constitution.

The present constitutional text is attached and will be referred to in the
discussion below.

Provincial executives - Premiers

3.4.1 In terms of CP VI there shall be a separation of powers between
inter alia the legislature and the executive, with appropriate checks
and balances to ensure accountability, responsiveness and
openness. This raises basic questions about the possible ways in
which the executive authority should be constituted to comply
with this principle - for example, whether a Premier of a province
should be directly elected as in a presidential-style executive, or
be elected by the legislature, i.e. a parliamentary-style executive.

3.4.2 It has been argued that a choice between these two alternatives

: for the election of Premiers depends on the main objectives of the

executive system, and whether the executive should be based on

its own inclusive constituency (the province; or the nation as a

whole in the case of central government), or be more closely

dependent on support within the legislature. Among the
objectives, nation-building and economic development may be
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3.4.3

3.4.4

regarded as major alternatives, although they are not mutually
exclusive. Because a presidential-style executive may be less
closely tied to the formal party system, it can provide significant
opportunities for nation-building, but does not guarantee this. On
the other hand, a parliamentary-style executive is arguably more
suitable for streamlined policy-making because it guarantees that
both branches of government are controlled by the same party or
coalition grouping. However, nation-building can be more difficult
in a parliamentary system, particularly where a majority party
controls government and excludes minority parties from
participation.

‘The interim Constitution provides for a parliamentary-style

executive at both national level and provincial level. Thisis a style
which is well known in South Africa and which obviates the need
for separate elections to be held to elect the chief executives at
national and provincial levels. It also reduces possible public
conflict between candidates wishing to win their parties’
nominations for the election, which could be potentially divisive
within the party ranks. The parliamentary-style executive avoids
intra-party strife in the relatively volatile atmosphere created by
election campaigns. It contains the election to party leadership
within the party structures and procedures and, once the leader is
elected, leaves no uncertainty as to whom the chief executive will
be if the party should win the elections for the legislature. If no
majority party emerges from a general election, a coalition
executive is negotiated and the premiership is also decided
through negotiation.

Although the parliamentary-style executive tends to weaken the
concept of separation of powers between the legislature and the
executive, it has distinct advantages in ensuring uniformity of
purpose on the part of both structures and therefore also of the
will to legislate for and execute the policies required to carry out
that purpose. Provided that adequate checks and balances are in
place and that accountability of the executive to the legislature is
adequately provided for, particularly in combination with an
effective parliamentary committee system, the parliamentary-style
executive can be an effective instrument for good governance,
and has proved itself so in many countries. In practice, absolute
separation of powers is in any event hardly possible or desirable
in the interest of effective government. However, to ensure
compliance with the concept of separation of powers the Premier

should be required to vacate his seat in the provincial leqislature
upon being elected. This would place provincial Premiers in a

position similar to the President [section 77(4)]. The resultant
vacancy could be filled by nomination of a member by the
Premier’'s party. The Premier should remain accountable to the
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3.5 Provisions relating to Premiers

3.5.1

The interim Constitution contains the following provisions relating
to Premiers:

Section 144 Executive authority of provinces
145 - . Election of Premiers
146 Tenure of and removal from office of
Premiers
147 Responsibilities, powers and functions of
Premiers
148 Acting Premiers

In the Commission’s opinion the matters dealt with in the above-

.mentioned sections are necessary for the proper functioning of a

provincial executive. However, provision should be made for the

Premier to vacate his seat upon election as recommended in

paragraph 3.4.4 above. No evidence has come to the

Commission’s attention to suggest that the other provisions are

inadequate. The Commission consggggnglx ggommgndg that

imilar_provision ly amended in_th f th in
mmen incorporated in he new ni ion.

3.6 Executive Councils - Number of members

3.6.1

Section 149(1) provides that the Executive Council of a province
shall consist of the Premier and not more than 10 members
appointed by the Premier in accordance with the section. The
Commission has become aware that some provinces are of the
opinion that the prescribed maximum number of members is
inadequate to cope with the variety of functional areas and the
work load. It has also been mooted that provision should be made
for the appointment of deputies for members of the Executive
Council. The Commission is not convinced that there is a need to




3.6.2

3.6.3

provide for a generalincrease in the maximum number of members
or for the appointment of deputies in the new Constitution. Such
needs, if they exist, may differ from province to province. It is to
be expected that the burden on members of executive councils
will be particularly onerous during the transitional period, but it
should become less so as provinces proceed to function in more
normal circumstances.

Before any increase in the number of MECs or the appointment of
deputies is considered, careful consideration should be given to
factors such as whether members administering portfolios/
departments are utilising their time effectively, are not involving
themselves too intensively in administrative matters which should
be dealt with by officials, and have had the time to get sufficiently
acquainted with the functional areas of their portfolios to be able
to deal with matters expeditiously. The relationship between the
number of members of an executive and the number of members
of a legislature should also be taken into consideration in order not
to reduce the responsibility and ability of the legislature to check
and balance the activities of the executive. This would not be
possible unless sufficient members are left in the legislature to
compose the committees which should broadly oversee the
activities of the various executive departments.

Th mmission _is of th inion that the maximum number of
member f an ex iv ncil ipul in_the interim

nstitution shoul retained in the new Constitution’'s
guidelines. The responsibility and accountability for the

appointment of a larger executive should vest in provincial

‘governments and not be shifted to the national government, and

should therefore be provided for in provincial constitutions if
necessary. Such constitutional provisions will need to comply
with the Constitutional Principles and remain within limits
stipulated in the national constitution.

3.7 Composition

3.7:1

~ Section 149(2) provides for the allocation of Executive Council

portfolios on a proportional basis to political parties represented in
the provincial legislature. As noted above, this provisions is not
entrenched until 1999 as in the case of the composition of the
national Cabinet. However, the retention or scrapping of
provisions providing for proportional allocation of membership of
executive councils in the new Constitution should be considered

"and finalised in respect of both levels of government.
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3.7.2

3.7.3

3.7.4

3.7.5

6

Documentation before the Constitutional Assembly indicates that
there is some support for the retention in general of the provisions
relating to the proportional allocations provided for in section
149(2). The Commission believes that this method for allocating
membership in provincial executives serves a useful purpose in
ensuring a measure of public/minority trust in the new provincial
government system for the interim period. No evidence has come
to the Commission’s attention that the proportional representation
of parties in provincial executives as such is in any way impeding
effective government. Indeed, the collective experience of
members of executives gained in diverse former structures, could
be beneficial during-the process of establishing new provincial

government systems. However, the Commission is of the opinion

h he pr rtional method of com inq provincial executiv

hould no impo by the new Constitution rmanen
feature of provincial government. Compulsory provisions for
including minority parties in government are unlikely to be
politically acceptable in the longer term, and it can be foreseen
that constitutional amendments would be called for.

A provincial government which has the support of the majority of
the electorate and is accountable to it for executing the policies on
which it contested the election, should be permitted to compose
its executive authority in a manner which will best allow it to carry
out its mandate effectively. If a coalition of parties is required to
achieve this purpose or if the majority party for any purpose
wishes to include members of other parties in the executive, this
should be done on a voluntary basis or as a result of negotiations
between parties, as the case may be.

Th mmission therefore recommends that the new Constitution
hould not incl rovisions that will im he pr ional
allocation of membership of provincial executive councils as
contained in the interim Constitution. However, to ensure the
uniform treatment of present members of executives at national
and provincial levels, and to continue the interim benefits
mentioned above for the unexpired part of the transitional period,
the Commission recommends that the provision of CP XXXII be
applied also to provincial executives until 30 April 1999.

Section 149(4)(b) requires a Premier to appoint only members of
the provincial legislature as members of the Executive Council.
This effectively prevents the appointment of persons with
expertise which may be required in the Council if such persons
are not members of the legislature. Provision has been made for
such appointments to the executive at national level and similar
provisions should be included in the new Constitution in respect
of provincial executive councils, including the right of such
appointees to speak, but not to vote in the legislature.
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3,77

3.7.8

7

In_order to satisfy the concept of separation of powers, it may

i n r rovide for intment of all member

f the Ex ive from ide the leqislature or to require member
he legislatur \'4 heir if in

Executive. This would have the additional benefit of freeing
members of the Executive from legislative duties, avoiding an
increase in their numbers as discussed under paragraph 3.6 above
and leaving a sufficient number of members of the legislature to
serve in the structures required for effective checks and balances
and for proper reporting to their constituents. |f members of the
legislature are to represent their province in a second chamber as
recommended in Document 4, the benefit would be even greater.

The above recommendations raise the s'estion whether an
executive which does not contain representat.onof minority parties
would comply with the Constitutional Principles which require, inter
alia, representative government embracing multi-party democracy
and proportional representation. The question may acquire a
particular significance when the concept of separation of powers
applies. CP XIV provides for participation of minority political
parties in the legislative process in a manner consistent with
democracy, but is silent on their participation in the executive
process. Indeed, CP XXXIl suggests that proportional
representation in the various executive structures need not
continue beyond 30 April 1999. It could, however, enhance

transparency, national unity and perhaps also the concept of

multi-party democracy if minority parties were also included in
some way as role-players in executive structures. The
Commission has not received submissions suggesting any new
mechanisms for participation by minority parties in the provincial
executives, nor have all possible mechanisms been investigated as
yet. One possibility which presents itself, is to make provision for
executive (cabinet) committees in which political parties are
represented on a proportional basis, to preconsider all matters
referred to the executive and to make recommendations thereon
to the. executive. Through such a mechanism, the views of
minority parties could be made known to the executive and might
influence its decisions, without impinging on the prerogative of the
executive to make such decisions and be held accountable for
them.

The above recommendations will materially affect the provisions
of subsections (4) to (6) and they will have to be reformulated
completely. The Commission will submit new draft text in due

‘course.

Subsections (7) to (10) provide for the oath, certain ethical
provisions and remuneration and pension benefits for members of
executive councils which should materially be in

the new Constitution.
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3.8 Procedural and other matters
3.8.1 The interim Constitution contains the following provisions -

Executive Council procedure

Temporary assignment of powers and
functions to Executive Council members
152 - Transfer of powers and functions from
one member to another member
Accountability of members

Votes of no confidence

Section 150
151

153
154

3.8.2 Section 153(4) requires a Premier to consult with the leader of a
participating party before removing a member of that party from
Executive Council office. This provision should be omitted from the
new Constitution if the recommendation in paragraph 3.7.4 above
is adopted. Provisions similar to the rest of sections 150 to 154
should be incorporated into the new Constitution.

md493

44




30 March 1995

COMMISSION ON PROVINCIAL GOVERNMENT

DRAFT PRELIMINARY RECOMMENDATIONS ON PROVINCIAL

STAFF MATTERS
RECOMMENDATIONS - DOCUMENT 6

INTRODUCTION

1.1

This memorandum deals with staff matters relating only to provincial
executive structures. Recommendations in regard to staff of provincial
legislatures are contained in Recommendation 3 of 23 March 1995.

The consideration of provincial staff matters is subject to Constitutional
Principle XXX.1 which provides that there shall be an effective, non-
partisan career-orientated public service broadly representative of the South
African community, functioning on a basis of fairness, and which shall
serve all members of the public in an unbiased and impartial manner and
shall, in the exercise of its powers and in compliance with its duties, loyally
execute the lawful policies of the government of the day in the
performance of its administrative functions. It further provides that the
structures and functioning of the public service, as well as the terms and
conditions of service of its members, shall be regulated by law.

Constitutional Principle XXIX stipulates that the independence and
impartiality .of a Public Service Commission shall be provided for and
safeguarded by the Constitution in the interest of the maintenance of
effective public finance and administration and a high standard of
professional ethics in the public service.

No mention is made in the Constitutional Principles of provincial staff
matters as such.

In terms of section 164(3) the Commission shall take into consideration the
provisions of the interim Constitution and the Constitutional Principles in
carrying out any or all of its functions. The Commission therefore had to
note the fact that the interim Constitution does not provide for a separate
public service for each province. Section 212 indeed provides for a single
Public Service structure in terms of a law to provide effective public
administration and to conform with criteria aimost wholly identical to those
contained in CP XXX.1. Provision is made in section 213 for provincial
service commissions whose role is in many respects subservient to that of
the Public Service Commission established by section 269, and whose
independence and impartiality is entrenched in CP XXIX. However, the
Public Service Commission’s powers and functions are not explicitly
entrenched in the Principles and could therefore be defined differently in the
new Constitution, if necessary.




1.6 Two major questions arise in regard to how provincial staff matters should
be dealt with in the new Constitution.

DISCUSSION
One public service

2.1 The first question which presents itself is whether each province shall be
empowered to create its own unique personnel system, including
independent personnel administration standards for all categories of
personnel, separate structures for remuneration and other conditions of
service, including collective bargaining structures, independent personnel
practices in regard to appointments, promotions, transfers, discharge,
retirement and other career incidents, etc. The duplication, disparities,
dissatisfaction among staff and financial consequences likely to result from
such fragmented personnel systems for employees who are largely
remunerated from the same source, would be untenable and unjustifiable.
In order to ensure the fair and equal treatment of all categories of personnel

who ar id largely from nationally collected reven national norms an
ndar hould be applied in r f all relevant practi mention
above.

2.2 The Commission is of the opinion that it was clearly the intention of the
interim Constitution and CP XXX that there shall be only one public service,
which should include staff of provincial administrations, to avoid the
possible result of fragmented personnel systems. This is also manifestly
a function which needs to be dealt with nationally in terms of the criteria

enumerated in CP XXI. Th mmission con ntly r mmen h
he new Constitution should expressly include provincial ff rt of th
Public Service.

2.3 The interim Constitution prescribes that the public service shall be
structured in terms of a law to provide effective public administration and
specifies certain criteria for such service. In view of the importance of a
public service in the system of government, the Commission is of the

inion th imilar br ifications for th uth African publi rvi
houl incorporated in h nstitution.

Public Service Commission

2.4 The second question, which arises from the existence of a single public
service for the Republic, is which institution should be responsible for the
formulation and application of norms and standards for personnel practices
within such service. The required norms and standards for a public service/
public administration can be formulated and administered either by a
department or office for the public service under direct control of a Cabinet
Minister or by a relatively independent public service commission as
provided for in the interim Constitution. If administered by a state
department or office, the Minister, and indirectly the Cabinet, assumes
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responsibility for a function which may, and usually does create a
considerable amount of friction between public servants and the
government of the day. The government becomes directly involved in the
numerous areas of real or perceived dissatisfaction over remuneration and
other conditions of service which usually exist among various personnel
groups in a public service. As such a department would also have to
exercise a measure of control over the organisations, establishments and
personnel practices of other national departments, there is a real potential
for undesirable conflict between the Minister responsible for the department
and other ministers. On the other hand, if an independent Commission is
made responsible for the determination and administration of these matters,
it tends to a certain extent to buffer the government of the day against
having to get directly involved in or assume direct responsibility for
whatever causes such dissatisfaction or conflict. It allows the government
to intervene when it considers this justified or at least to appease the
dissatisfaction by undertaking to investigate the causes of the
dissatisfaction for which, of course, it need not accept direct responsibility
as that is within the Commission’s domain. However, a public service
commission should also be responsive to the needs of the government of
the day, taking these into account in its decisions without prejudicing its
independence and responsibilities towards the members of the public
service.

From the viewpoint of public servants, a public service commission could
serve to protect them from nepotism or other undue interference on the
part of governments or politicians, especially in regard to appointments and
promotions, provided that the commission has earned the trust of public
servants and manifests the ability to ensure independent, fair and unbiased
treatment in all personnel matters. The individuals appointed as members
of a public service commission and the manner of their appointment are
therefore extremely important considerations, as is public accountability of
both the commission and its individual members.

A department of public administration functioning under a Cabinet Minister,
could probably be more immediately responsive to the needs of a
government of the day and would be more inclined to incorporate those
needs in its decision-making. However, it will probably be mistrusted by
other departments as well as by public servants and its decisions could be
even more open to criticism levelled directly at the government of the day
by dissatisfied public servants. If such a department were to be involved
in matters such as appointments and promotions it could be perceived by
public servants to be biased in favour of the government of the day and
even in favour of the governing party and be mistrusted to a degree which
could cause severe dissatisfaction and disruption in the public service.

Constitutional Principle XXIX appears to entrench the continued existence
of a Public Service Commission in the new Constitution and provides for
the safeguarding of its independence and impartiality in the interest of the
maintenance of effective public administration and a high standard of




2.8

2.9

4

profassuonal othscs in the publlc service. Mmﬂwﬂ
h P rvi

ministrations However, arrangements will r nsure th
he provin will al | ignificant role in th rmination of norm
n ndards for the Publi i n r n he P

Service Commission in the process. Such arrangements already exist in
respect of consultation with employee organisations in the bargaining
councils for the Public Service.

Section 211(1) of the interim Constitution provides for the appointment
of members of the Public Service Commission b_g,xhe State President.
However, section 211(3) stipulates that the composition, appointment
and various other matters relatlng to that Commission shall be determined

by an Act of Parliament. The Commission is of the opinion that similar
provisions should be incorpor rated i 19 the new Constitution, but that the

Act referr o _shoul articularl re th h rson in

he Public Servic mmission I | the br bo f
li rvants. The ratificati f their intmen Parliamen

should be considered (see e.qg. §ggpgn 191 dealing with the appointment
f

of the Auditor-General). The Commission should account for the
execution of its functions and report thereon to Parliament by way of

ersonal ran fore relevan mmi

If the above recommendations are accepted, the need for a Ministry
whose sole responsibility is related to the Public Service and public
administration, falls away. Indeed, it would be frustrating for such a
Minister to occupy a portfolio in which he would not be able to exercise
sufficient normal ministerial powers. The President should ideally be the
responsible functionary for the Public Service, but may delegate his
functions to one of his Ministers in addition to other portfolio
responsibilities.

Provincial Service Commission

2210

Section 213 of the interim Constitution stipulates that a provincial
legislature may provide for a provincial service commission in respect of
public servants employed by the province. In view of CP XVIII this power
cannot be substantially less in the new Constitution. The provincial
legislatures must therefore retain the general power to provide for such
commissions, which may function subject to norms and standards
applying nationally, i.e. formulated by the Public Service Commission.
However, the Commission is of the opinion that the power to legislate on
a_provincial service commission is_ancillary to the general powers in
e I-Sch le functional ar nd n n ificall
repeated in the new Constitution.
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While the Commission strongly advocates the existence of structures to
ensure compliance with CP XXIX, it has doubts regarding the need for
provincial service commissions. Their limited functions do not justify the
appointment of a special full-time independent body as in the case of the
Public Service Commission. Most of the functions enumerated in section
213(1) can be performed by the office of the Premier without requiring
the services of an independent commission. Even appointments,
promotions, etc, could be dealt with efficiently and effectively by properly
constituted committees consisting of provincial officials and staff

representatives. Th mmission therefore recommen h rovincial
islatur r nsider their ision r rovincial rvi
mmission : rovi c |f orovmcua_s_erwcg commissions are IQ

i nsideration shoul iven . hing th

Howe_er thg now and f n i fth P bli

and gxgrglggg in rggpgg; of Ihg gnttre Public Serwcg to en §g g gmfgrm fair

treatment of all public servants. It needs to be stressed that the ultimate
power to make decisions in regard to all such matters dealt with by the

Public Service Commission is vested in Ministers, Premiers or other
persons or institutions (section 210(3) and not in the Public Service
Commission per se.
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THEME COMMITTEE 2

DRAFT REPORT ON BLOCKS 2 AND 3

THE SENATE (SECOND CHAMBER)

CP/SEC

CONSTITUTIONAL ISSUE

AGREEMENT

CONTENTION

COMMENT

Nomenclature (terminology)

Senate

Composition: 6, 7, 8 and 10 per province

Appointment/election:

There are three schools of thought in this regard: one
which is shared by both the ANC and the IFP is that the
senators be appointed from the members of the Provincial
Legislature. The ANC want further to suggest that they can
be removed or dropped at the will of the Provincial
Legislature or National government respectively. The
Freedom Front suggests that the senators be nominated by
the parties represented in the Provincial Legislature.

The other school of thought is that the Senators should be
elected directly. The Freedom Front suggests that there
should be equal representation from all provinces that will
form 60 % of the Senate. Traditional leaders and any
community seeking self determination, should elect a fixed
number of representatives to the Senate and the remaining
members should come from organised labour, organised
business and organised agriculture




CP/SEC

CONSTITUTIONAL ISSUE

AGREEMENT

COMMENT “

LS

Powers and functions:

The IFP maintains that the Senate must have concurrent
legislative power with the National Assembly. This position
is supported by the DP with a rider or proviso that such
legislative power to be given to the Senate should exclude
money bills and all other legislation dealing with the
boundaries of provinces. The other parties accept that the
legislative authority will vest in the National Assembly and
that the Senate will be:

mainly to represent the.provinces; review legislation from
the National Assembly without having the veto power and
be able to refer legislation to the Constitutional Court if in
its opinion there has been a contravention of the
constitution.

The Freedom Front wants the Senate to play a much more
involved role than that, amongst others: protecting the right
of minorities; contribute towards nation building and
protection and development of different languages and
cultures of South Africa.

The IFP, other than equal legislative power with the
National Assembly wants the Senate also to supervise and
control the executive, particularly when it relates to
national defence

CONTENTION

Section
49

President and Deputy President:
This issue has not been discussed and one can only
assume that there is no contention.

Section
50

Qualifications for membership:

It can be deduced from the submissions that a member
should be qualified to become a member of the National
Assembly or the Provincial Assembly in order to qualify to
be a Senator




CP/SEC

CONSTITUTIONAL ISSUE

AGREEMENT

CONTENTION

COMMENT |

Section
51

Vacation of seat and filling of vacancy:

This will be determined by which of the three schools of
thought outlined a party prefers for the appointment of
Senators. This matter is not contentious

Sebﬁon
53

Sittings of Senate:
This matter is not contentious

Section
54

Quorum:

This matter might be contentious depending on which
powers are given to the Senate. If the IFP model is followed
of concurrent legislative power then the same quorum as
that of the National Assembly might be required.

Section -
55

Powers, privileges, immunities and benefits:

The parties did not address this and we assumed that there
is satisfaction with what is contained in Section 55 of the
Interim Constitution

Section
56

Sitting when disqualified:
This matter was not addressed.

Section
57

Joint sittings:
This matter was not addressed

Section
58

Rules and orders:
We assume that the parties are satisfied with what is
contained in Article 58 of the Interim Constitution.

Passing of bills:
This is dependent on which school of thought the party
prefers.




