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CONSTITUTIONAL ASSEMBLY

MEMORANDUM
TO: . Theme Committee 2
FROM: Secretariat, Theme Committee 2
DATE: 7 June 1995

MEMO REF: TC2/7 June 1995/1

SUBJECT: TC2 MEETING: MONDAY 12 JUNE 1995

CONSTITUTIONAL ASSEMBLY

- THEME COMMITTEE 2 |
STRUCTURE OF GOVERNMENT. - - i

THEME COMMITTEE MEETING

Please note that the above meeting has been scheduled as follows:

Date - _ Monday 12 June 1995
Time : 14h00 - 17h00 i
Venue . M46 S

Please note that the Theme Committee meeting is scheduled to take place in the .
afternoon, as a Core Group meeting is scheduled to take place in the morning. The
Order Paper, which indicates that the Theme Committee meeting is scheduled to
take place in the morning, should be ignored. :

P. O. Box 15, Cape Town. 8000
Republic Of South Africa

Tel: (021) 245 031, 403 2252 Fax: (021) 241 160/1/2/3, 461 4487, E-mail: conassem@iaccess.za

By Tl

THE NEW CONSTITUTION




AGENDA

OPENING AND WELCOME

SENATE
Matters to address:

WORK PROGRAMME
Matters to address:

ANY OTHER BUSINESS

CLOSURE

Discussion and approval of reworked
aspects of the Report
Decision that drafting takes place

Revision of Work Programme to utilise
remaining Theme Committee meetings
Theme Committee meeting scheduled on
15 June (week beginning 19 June not
available for Theme Committee work)

HASSEN EBRAHIM
EXECUTIVE DIRECTOR
CONSTITUTIONAL ASSEMBLY

Enquiries: James Nene Pager:
Tel:

Thomas Smit
Charmaine Fredericks

468 - 5050 Code 9127
403 - 2109
403 - 2281
245031 ext 2272




THEME COMMITTEE 2
PROPOSED WORK PROGRAMME (05 MAY - 28 JUNE 1995)

TOPIC DEADLINE: POL. PARTIES’ FINAL REPORT

SUBMISSIONS ' | TO CC
e e e e i s e e e T s

STRUCTURE OF GOVERNMENT: - | i NB:Report on Block
NATIONAL LEVEL (Block 2/3) : : : One still outstanding

-Technical Advisors’draft report on the Senate
to be discussed ;

-CPG presentation on the Second Chamber

*To focus on questions / issues that should
be addressed by the TC

-ELECTORAL SYSTEM (Block 6): Extended Deadline for submissions on
WORKSHOP Block 2/3 (Provincial Level)

*Questions to be developed in a manner that | *Deadline was 10 March 1995
will determine the parameters of debate and ;
final report of this Block

-STRUCTURE OF GOVERNMENT:
PROVINCIAL LEVEL (Block 2/3)

*Theme Committee 2 & 3 Technical Advisors
to develop a joint approach to this issue




Deadline for submissions on Block 4
(Traditional Authorities) :

Dondllne:llopori on
Block 2/3

TRADITIONAL AUTHORITIES (Block 4)

-Discussions on the Technical Advisors’ draft
report on this Block to commence

*Report to take cognisance of the Public/Pol
parties submissions

VOLKSTAAT/COMMUNITY SELF
DETERMINATION (Block 5)

Workshop to take place

*Technical Advisors to set a clear approach
with regard to the parameters of the debate
& the report

Deadline: Submissions on Block 5
(Volkstaat/Community Self-
Determination)

BLOCK 4 : !

-Discussion of Technical Advisors’draft report
on Traditional Authorities continues

Deadline:Report on
Block 4 (Traditional
Authorities)




X
5.

12 BLOCK 5
-Discussion of Technical Advisors draft report
on Volkstaat/Self Determination commences
15 Deadline: Submissions on Block 6
| (Electoral System)
13 BLOCK 5
-Discussion of Technical Advisors draft report '
on Volkstaat/Self Determination continues .'
29 BLOCK 5 Deadline: Submissions on Block 7
; (Constitutional Amendments)
-Discussion of Technical Advisors draft report
on Volkstaat/Self Determiniation continues
]
_ i
21 BLOCK 6
-Discussion of Technical Advisors draft report
on Electoral System commences
22 BLOCK 6
.}'.f_ ¥
-Discussion of'Technical Advisors draft report \
on Electoral System continues '
l 23 Deadline:Report on
Block 5 (Volkstaat)




20

BLOCK 7

-Discussion of Technical Advisors draft report
on Constitutional Amendments commences

27 BLOCK 7
-Discussion of Technical Advisors draft report
on Constitutional Amendments continues

28

Deadline:Report on
Block 6 (Electoral
System)




. . ade ot 8. " .

escribe the
shape of things to come.

In your own words.

There’s still ime to have your say about the Constitution making process. We'd like to hear from you
concerning these vital issues.

Volkstaat/Community Self-Determination

@ Should the Constitution provide for self-determination?

@ If you think the Constitution should provide for self-determination, should this take the form of a
territory — Volkstaat, for example - or are there other recognised ways of expressing such a heritage?

® What types of Community could be said to share such a heritage so as 1o Jusnf\ a form of self-
determiriation?

@ What level of support should be shown within a community as a prerequisite for a sclf-detcrmman’on?
DEADLINE 4 JUNE 1995
Electoral System .
® How should members of Parliament be elected?

® Should our electoral system be based on a system of pure proportional representation — i.e. party list
only, as in the 1994 elections - or should it be combined with constituencies?

DEADLINE 19 JUNE 1995
Constitutional Amendments '
® Once the final Constirution has been adopted, how should it be amended?

DEADLINE 20 JUNE 1995

Voice your opinions on paper and give your ideas or proposals to The Executive Director, Constitutional
Assembly, P.O. Box 15, Cape Town, 8000, or fax us on (021) 24 1160/1. And help formulate the future forusall. .

8

”)’(‘_ You’ve made your mark. Q Now have your say. | tHe new bnsrnunouﬁ : ]




CONSTITUTIONAL ASSEMBLY

SCHEDULE OF MEETINGS

Latest update - 07 June 1995

Monday 12 June

Theme Committee 1
Theme Committee 2
Theme Committee 3
Theme Committee 4
Theme Committee 5
Theme Committee 6*

08h30 - 12h00
08h30 - 12h00
08h30 - 12h00
14h00 - 17h30
14h00 - 17h30
14h00 - 17h30

Wednesday 14 June

Constitutional Committee

08h30 - 18h00

Thursday 15 June

Management Committee
Party Caucuses
Theme Committees/Core Groups

.5 to convene in afternoon. Details

will follow.

08h00 - 10h00

14h00 - 18h30

Monday 19 June

Parliament

Tuesday 20 June

Parliament

Wednesday 21 June

Parliament

Thursday 22 June

Management Committee
Party Caucuses

08h00 - 10h00

Friday 23 June

Parliament

Monday 26 June

Theme Committee 1
Theme Committee 2
Theme Committee 3
Theme Committee 4
Theme Committee 5
Theme Committee 6*

08h30 - 12h00
08h30 - 12h00
08h30 - 12h00°
14h00 - 17h30
14h00 - 17h30
14h00 - 17h30

Tuesday 27 June

Core Group - TC 4
Core Group - TC 5
Core Group - TC 6
Core Group - TC 1

““Core Group - TC 2

Core Group - TC 3

08h30 - 13h00
08h30 - 13h00
08h30 - 13h00
14h00 - 18h00

14h00 - 18h00 |-

14h00 - 18h00

Wednesday 28 June

Theme Committee 4
Theme Committee 5
Theme Committee 6*
Theme Committee 1
Theme Committee 2
-Theme Committee 3

08h30 - 13h00 ~
08h30 - 13h00
08h30 - 13h00
14h00 - 18h30
14h00 - 18h30
14h00 - 18h30

Thursday 29 June

Management Committee
Party Caucuses

08h00 - 10h00




“ Saturday 1 July I Winter Recess

i: Monday 31 July

AFTER RECESS

Core Group Theme Committee 1

08h30 - 12h00

e

l
;

M515* H
E216*

Core Group Theme Committee 2 08h30 - 12h00
Core Group Theme Committee 3 08h30 - 12h00 G26*
Core Group Theme Committee 4 08h30 - 12h00 E337*
Core Group Theme Committee 5 08h30 - 12h00 M201*
Core Group Theme Committee 6 08h30 - 12h00 E340*
Theme Committee 1 14h00 - 17h30 M515 i
_-- |- Theme Committee 2 14h00 - 17h3Q | M46
Theme Committee 3 14h00 - 17h30 E249
Theme Committee 4 14h00 - 17h30
Theme Committee 5 14h00 - 17h30 V227
Theme Committee 6* 14h00 - 17h30
I Tuesday 1 August Theme Committee 4 08h30 - 12h00 M46 -
Theme Committee 5 08h30 - 12h00 v227
Theme Committee 6* 08h30 - 12h00 E249
Theme Committee 1 14h00 - 18h00 M515
Theme Committee 2 14h00 - 18h00 M46 |
Theme Committee 3 14h00 - 18h00 E249
Wed 2 August Theme Committee 1 08h30 - 12h00 M515
Theme Committee 2 08h30 - 12h00 M46
Theme Committee 3 08h30 - 12h00 | E249
Theme Committee 4 14h00 - 18h00 M46
Theme Committee 5 14h00 - 18h00 V227
{ Theme Committee 6 14h00 - 18h00 E249
Thursday 3 August Theme Committee 4 08h30 - 12h00 M46
Theme Committee 5 08h30 - 12h00 V227
Theme Committee 6 08h30°- 12h00 E249
Theme Committee 1 14h00 - 18h00 M515
Theme Committee 2 14h00 - 18h00 M46
Theme Committee 3 14h00 - 18h00 E249 “
Friday 4 August Constitational Assembly 09h00 - 18h00 | NAC !
—— — —

* All Core Group Venues subject to confirmation
* Theme Committee 6 - These incorporate Sub-Theme meetings
* MC meetings - can be rescheduled to 11h00 - 13h00 as and when required.

* CC and CA - Flexibility exists in relation to which meetings are required.
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CAVOORL.15E

' VOLKSTAAT COUNCIL

SUBMISSION TO THEME COMMITTEE 2

TR R F GOVERNMEN

I (This document is also available in Afrikaans)

A. HEAD OF GOVERNMENT

Election

i , . & i

1. There shall be a distinction between the head of state and the head of
government.

2. The head of state shall operate on a basis of rotation to accord recognition
to the federated nature and cooperative ideal of the Republic of South
Africa.

3. On a rotational basis each constituent state shall elect a head of state who
will serve for a period of six months.

4. The out-going head of state serves as acting head of state for the six month
period following the six month period during which he served as head of
state.

S. To qualify for election as head of state, an individual must qualify for
election as a members of the national parliament.

6. The head of state shall vacate his office should he no longer meet the stated
requirements.

Functions

7. The head of state shall be competent to exercise and pe;form the following

g1

functions: , ~~
(a) to assent to, sign and promulgate Bills duly passed by parliament;

(b) in the event of a procedural shortcoming in the legislative process, to
refer a Bill passed by parliament back for further consideration by

parliament;

71
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(c) to refer disputes of a -constitutional nature between parties
represented in parliament, or between organs of state at any level of
government, to the Constitutional Court or other approprme
institution, commission or body for resolutton,

(d)  to confer honours;
(e} to appoint, accredit, receive and recognise ambassadors,

plenipotentiaries, diplomatic representatives and other diplomatic

: officers, consuls and consular officers;

(f)  to appoint commissions of enquiry;

. (g) to make such appointments as may be necessary under powers

conferred upon him or her by this Constitution or any other Law;

(h) to negotiate and sign international agreements;

(i) to proclaim referenda or plebiscites in terms of this Constitution or an
Act of parliament;

G) to pardon or reprieve offenders, either unconditionally or subject to
such conditions as he or she may deem fit, and to remit any fines,

penalties or forfeitures.

8. The head of state is obliged to sign all laws duly adopted, but may, where
the validity of a law is in question, refer such law to the Constitutional Court

for a decision on its validity before signature.

9. The head of state opens and prorogues parliament and adjourns and '
dissolves parliament.

10. The head of state may also call an election if a motion of no confidence in
the government is introduced in and accepted by parliament, or if he is of
the opinion that the government has lost the support of the majority in
parliament, or if he is requested to do so by the head of government.

11. The head of state exercises his executive functions on the advice of the
government provided that such advice is constitutional and subject to the
proviso that he may have the legitimacy of such advice in the light of the
Constitution, determined by the Constitutional Court.

Head of Government

12. The head of government is elected by majority vote of parliament. -

13. The head of government is removed from office by majority vote' of
' parliament or if the head of state dissolves parliament and calls an election.

14. The head of government appoints the cabinet.

15. The head of government and the cabinet are responsible to parliament for
the performance of their duties. _

72
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B.

COmpositioh
i [

The head of govarni'nent and.the cabinet advise the head of state on the
performance of his duties.

Under normal circumstances, the cabinet advises the head of state on the
convening, prorogation and dissolution of parliament.

THE LEGISLATIVE AUTHORITY

Parliament shall consist of two chambers and shall be the highest national

legislative authority.

Parliament shall consist of two chambers, namely the Legislative Assembly -
and the Senate.

The Legislative Assembly shall consist of 400 members and the Senate of
100 members.

The Legislative Assembly is elected as currently provided in the Interim
Constitution but with due regard to the fact that the representation of the

- volkstaat as a participating member state shall be calculated in terms of the

appropriate formula based on the volkstaat electorate entitied to vote.

The Senate shall comprise 10 representatives from each of the constituent
states and from the volkstaat.

Functions

Parliament shall have legislative powers in respect of all matters entrusted
to it in terms of this anstitutlon.

All laws adopted by parliament, must be approved by majority vote in both
the Legislative Assembly and the Senate, except where expressly otherwise
provided.

The Senate, or a Senate sub-committee on which the.constituent states are
represented in a ratio proportionate to their representation in-the Senate,
shall confirm the appointment of all judges to the National Supreme Court,
National Appeal Court or the Constitutional Court; of all ambassadors of the
Republic of South Africa to posts outside of the Republic; of the Public
Protector; of the Human Rights Commission; of the Commission for the
Restitution of Land Rights; and of the Commission on Gender Equality.

Bills affecting the boundaries or the powers of a constituent state, may only
be adopted if the majority of the Senators representing that constituent
state, consent to the Bill.

73




.

(1)

(2)

Parliament is accorded exclusive legislative competence over the
following matters:

)

(ii)

(iii)
(iv)
(v)
(vi)
(vii)

(vili)

(ix)

(x)
(xi)
(xii) .

(xiii)
(xiv)
(xv)

(xvi)
(xvii)
(xviii)

(xix) -

(xx)

(xxi)

(xxii)
(xxiii)

(xxiv)

Foreign affairs and the conclusion of treaties which fall
within the legislative powers of parliament.

The external protection and safety of the Republic, the
declaration of war and ancillary measures including
provisions governing an air force and a navy.

National citizenship.

Visas and passports.

Immigration and emigration.

Extradition.
Monetary matters including the legal tender (monetary

‘unit) and the determination of weights and measures.

Issues relating to customs and excise, toll unions and
commercial treaties with foreign states, in so far as the
Republic is affected directly by such issues.

National railways, national air, sea and road traffic and
national harbours and airports.

National elections.

National post and telecommunication services. - ;
The national Public Service and national courts, inclu dmg
the Constitutional Court, and persons competent to
appear in such courts.

The national police force.

Joint national electricity and water networks.

The national recognition of patents, trade marks,
copyright and similar rights to immaterial property.
National statistical services. Lk

The levying of uniform national taxes.

Borrowing powers.

The Republic’s claims to the sea and related maritime
matters. : ;
Arrangements governing national Iegislative and
executive seats.

National research, national tertiary education and
national health matters, but without detracting from the
rights enjoyed by constituent states. over health,
research and tertiary education services.

The establishment of a national television and radio
service.

Criminal and civil procedural powers necessary for the
exercise of all powers conferred.

The creation and unification of constituent states.

The legislative, executive and judicial powers over all other matters
vest in the various constituent states.

74
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11.

(3)

(1)

(2)

(3)

Where a constituent state so requests by special decision of its
legislature, parliament may grant such constituent state the capacity
to exercise legislative, executive and judicial powers in respect of any
of the matters listed in par 10(1) above.

The constituent states have full and original legislative, executive and
judicial powers except in respect of those matters over which they -
have transferred powers to the national parliament as listed in par

10(1).

Without derogating from the general provisionin par 11(1), legislative,
executive and judicial powers in particular in respect of the following
matters are expressly and exclusively reserved for the volkstaat:

(i) Own education and training on pre-primary, primary,
3 secondary and tertiary levels and own research
institutions.

(ii) Health services, hospitals, clinics, old-age homes and
special care institutions, together with social services
and housing.

(i) Agriculture and land issues, animal control and
agricultural marketing. '

(iv) - Local governments.

(v) Own police force, citizens’ defence units and domestic
defence units.

(vi) Own public media, including television, radio and films.

(wvii) Public transport within the constituent state but with the
exclusion of national road, sea, rail and air

: transportation.

(wviii) Own road and transportation infrastructure.

(ix) Tourism. o

(x) The capacity, after consultation with the national

government, to conclude treaties with other constituent
states and with foreign states dealing with matters
falling within the legislative capacity of the constituent
state.

(xi) The levying and collection of taxes to enable it to

el perform its legislative, executive and judicial functions.

{xii) Courts for the constituent state concgrned and the
qualifications of persons who may appear before such
courts. D

(xiii) The definition and institution of volkstaat citizenship.

A constituent state may by legislation authorise parliament to perform
on its behalf, any legislative, executive or judicial function relating to
any matter over which the constituent state enjoys such capacity.
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12.

(@)

(5)

(1)

(2)

Constituent states exercise their legislative functions in respect of
local government, subject to and in accordance with the proposals
submitted in respect of local government.

In the event of the suppression or negation of the Afrikaner’s right to
self-determination, which shall include his right to culture and his own
language, the volkstaat shall, after a majority of its citizens have
made their will known through a referendum, have the power to
declare itself independent from the Republic of South Africa.

Parliament and the legislatures of the constituent states shall enjoy
concurrent jurisdiction in respect of the following matters:

(| Bl The adoption of emergency financial measures in the -
o event of extraordinary inflation or monetary instability.

(ii) The legal system governing civil and criminal matters

and the execution of sentences.

(i) Registration of births, marriages, deaths and domicile.

(iv) Bill of fundamental rights. .

(v) Residence rights and the settlement of non-citizens. =

(vi) Pensions.

(vii) Economic matters and trade including industries, mining,

factories, stock exchanges, professions, occupations,
banking, insurance and nuclear energy.

(wviii) Labour law including social security.

(ix) Bursaries and awards for study.

(x) Expropriation in so far as it may prove necessary for the
performance of specific legislative powers.

(xi) Fisheries matters and the exploitation of the sea.

(xii) . Waste management.
(xiii) Autonomous units.

In the event of the exercise of concurrent legislative powers, the
legisliation of a constituent state and that of parliament shall be
reconciled. Only where the two cannot be reconciled, and then to the
extent of such irreconcilability only, shall the parliamentary legislation

enjoy precedence, and then only if the law in question is éssential for

the uniform application of the specific legislative power over the entire
Repubilic. N
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VOLKSTAAT COUNCIL
SUBMISSION TO THEME COMMITTEE 2

THE PRINCIPLES UNDERLYING A VOLKSTAAT

(Hierdie dokument is ook in Afrikaans beskikbaar)

The current Interim Constitution entrenches the principle of a volkstaat for

the Afrikaner constitutionally. —

(1)

In terms of section 184B (1) the Volkstaat Council serves as a
constitutional mechanism to enable proponents of the concept of a
volkstaat to pursue its establishment by constitutional means. To
understand what is being sought, clarity must be obtained on the
meaning of the term "volkstaat™. A volkstaat can only mean a state
for a certain people. The normal juridical requirements for the
existence of a state are territory, a government, a population and the
capacity to establish relations with other governments. The
requirement of monetary sovereignty may be added to these
requirements. '

The characteristics of a state are a national population, state territory
and state authority. For present purposes, the distinction between a
"state” and other government bodies and entities is particularly
important. A municipality also has an area of jurisdiction, government
authority and a population - as does a province. Yet it is clear that
neither a municipality nor a province qualifies as a state. The
Constitution establishes the Volkstaat Council with the express aim
of its striving for the establishment of a volkstaat. In terms of the
normal rules of statutory interpretation, this does not mean pursuance

of the establishment of a municipality or a province. Had the - .

Constitution sought to empower the Volkstaat Council to strive for
the establishment of a municipality or a province far the Afrikaner, the
obvious course would have been to use these terms. This was not
done and one can only conclude that a "volkstaat" is something other
than a municipality or a province.

A state may be distinguished from a province or a municipality first,
in that it is the bearer of international legal personality. In other
words, as a subject of public international law, a state may participate
ininternational intercourse. This capacity generally goes hand-in-hand
with independence; it is the capacity to conduct relations with other

77
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(4)

(5)

states referred to in 2.1 above. This is the "normal” meaning of the
term "state”. It is also the most generally accepted meaning. It is only
logical that the term "volkstaat" as appearing in the Constitution,
should bear this meaning. '

However, not all states are independent. One also encounters
dependent states; that is states which do not have the capacity to
conduct their own external or internal affairs. There are also
constituent states which form part of a federation - as in the case of
the United States of America and the former Federal Republic of
Germany. Although these constituent states have been subsumed
within a greater state, they are still regarded as states. This may be
ascribed to the fact that an entity retains its statehood even once it
has been included within another state provided that it retains certain

characteristics. The entity should still enjoy its own, original - albeit

limited - government authority. Furthermore, some measure of
equality must exist with the federation. In other words, the
constitution must provide for a division of powers without a
relationship of subordination, and rules of public international law
must, by analogy, be capable of application to the relationship
between the state and the federation. Further, the entity must retain
a measure of its "high state powers” such as the capacity to conclude
treaties, the power to levy taxes, a police force of its own, an
education system of its own and its own judicial processes. Such an
entity should also have the capacity - albeit limited - to determine its
own legal system, for example, the capacity to adopt and amend its
own constitution. These characteristics should not, however, be
regarded as absolute. it may be accepted that the "volkstaat™ to
which the Constitution refers, could include such a tonstituent or
dependent state. This is clear not only from Constitutional Principle
XXXV discussed above, but also from the provisions of section 184B
(1)(a). This section indicates clearly that the volkstaat is something
other than a province. It is also clear that what the provision
envisages, is a territorial entity.

From what has been said above, it is clear that the "volkstaat” which
the Volkstaat Council is seeking to establish, is not some abstraction
akin to corporative self-determination. There is no way in which
corporative self-determination may be equated with a volkstaat. The
term "volkstaat” does not, either in legal or in political idiom, bear the
limited meaning ascribed to a concept such as corporative self-
determination. To equate the search for corporative self-determination
with the institution of a volkstaat is simply to interpret the
Constitution in a purely political idiom. It amounts to a negation of the
precise meaning of the words used to define the functions of the
Volkstaat Council, and furthermore, violates the history of the
provision instituting the Volkstaat Council. Before the insertion of the
provisions governing the Volkstaat Council, the Constitution already
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provided for corporative self-determination, provinces and subordinate
territorial authority structures. If we now accept that the provisions
governing the Volkstaat Council added nothing, the institution of the
Council and the provisions governing the volkstaat are rendered
‘meaningless. The juridical presumption that the legislature does not
intend to enact futile or nugatory provisions comes into play.

Paragraph 1 of Schedule 4 embodies the constitutional principle that
the South African Constitution shall provide for the establishment of

a single sovereign state:

First, it must be accepted that were this principle to clash with
Constitutional Principle XXXIV, the latter would take precedence as
a principle added by a subsequent (more recent) amendment to the -

Constitution.

Second, this provision does not necessarily conflict with the view that
the Interim Constitution allows for the institution of an independent
volkstaat. The principle relates to that for which the Constitution of
South Africa must provide. Were an independent volkstaat to be
established, it would no longer form part of South Africa and would,
in. any event, not fall under the South African Constitution. The
Constitution, therefore, would still be able to provide for a single
sovereign state. In practical terms, all that would happen is that there
would be a change to the definition of the territorial boundaries of
South Africa. South Africa would continue to exist but in a smaller
form and differently defined. Constitutional Principle XVIill of Schedule
4, establishes special procedures for the alteration of the boundaries
of national government and the provinces and is therefore based on
the assumption that boundaries may be altered - even the boundaries
of the national government. How can the boundaries of the national
government be altered but by the exclusion of a territory from South
Africa? This principle relates to procedures to be prescribed in a future
Constitution. There is no principle entrenching the definition of the
current South Africa, that is South Africa as defined in the Interim
Constitution.

Section 5 and Part 1 of Schedule 1 define the Republic as a single
sovereign state. This section may be replaced but such an amendment
will in all likelihood be subject to the majority-requirements as
provided in section 73(2) or (11) of the Interim Constitution as such
an alteration to the boundaries of the Republic would necessarily also
alter the boundaries of a province.

The Volkstaat Council’s pursuance of anindependent volkstaat is compatible
with the Interim Constitution.




(1)

(2)

(1)

(2)

(1)

-

As a constituent state within a federated South .Africa, the volkstaat
is likewise reconcilable with the Interim Constitution provided that thp
constituent state satisfies the requirqments for statehood.

The Constitution may not infringe upon such statehood. The
Constitution should indeed provide that such a state may exercise its
full right to independence in accordance with the principle of the righ_t o
of peoples to self-determination. '

A precondition for statehood is the identification of a territory. The
Volkstaat Council proposes the territory as defined in Annexure A
hereto as t. . territory of the volkstaat. This territory_represents an
area over which the Afrikaner has historical claims to the right to self-
determination and in which the Afrikaner constitutes a majority of the
population. Because the Afrikaner is in the majority in this territory,
it is axiomatic that he enjoys the right to realise his right to self-
determination within such territory.

The distribution of the Afrikaner makes it impossible for all Afrikaners
to be accommodated within the proposed volkstaat. Provision is
consequently made for autonomous units within other parts of the
Republic of South Africa within which the Afrikaner may live as
»concentrated minorities”. In this latter case, the internationally
accepted principle of minority autonomy is engaged. Of course, any
minority within the proposed volkstaat will also be subject to this
principle. Where minorities are, or will be, too small to exercise their
autonomy territorially, provision is made for minority self-realisation
on local government level through citizens’ councils which exercise
their capacities in the cultural sphere. o

Statehood also demands as a precondition that the state have a
population. it flows logically from the Interim Constitution that if a
volkstaat is to be established for the Afrikaner, such a state must also
have a citizenship defining the inhabitants of the volkstaat and
providing who shall enjoy rights and duties within the state. If the
volkstaat takes the form of a constituent state within a federated
South Africa, it stands to reason the volkstaat citizenship will have to
be established alongside South African citizenship. K

A state must also have a government to exercise state authority. To
establish such a government for the volkstaat, the volkstaat is granted
powers as a constituent state within the Republic of South Africa, but
retains the right to realise its full self-determination should this be the wish
of the inhabitants of the volkstaat. Provision is also allowed for the
volkstaat, as well as any other constituent state or current province, to draft
their own constitutions in accordance with their right to self-determination,
and to organise their system of government is accordance with their natures.
The process by which a volkstaat may be established in an orderly and
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constitutional manner is through federating the Republic of South Africa in
constituent states.

It is accepted that the peaceful creation of a volkstaat must take place

through constitutional means in accordance with both the Interim and the
New Constitutions of South Africa.




CAVOORL.23E

VOLKSTAAT COUNCIL

SUBMISSION TO THEME COMMITTEE 3

THE NATURE OF THE FEDERATED PROVINCIAL SYSTEM OF
GOVERNMENT '

(Hierdie dokument is ook in Afrikaans beskikbaar)

A.  PRINCIPLES

The Constitutional Principles in Annexure 4 of the Interim Constitution refer, under
Principles XVIII-XXVI, to aspects relating to the nature of the provincial system of
government and of local government. In evaluating the principles below, regard
must also be had to the provisions of section 184B(3) of the Interim Constitution.

1. The Provinces form constituent states within the Republic of South Africa.

2. As constituent states, the Provinces constitute the cornerstones on which
the Republic of South Africa rests.

3. The boundaries of constituent states must be drawn so as to reflect the
historical development of specific communities and to unite peoples sharing
nature and culture within a constitutional context.

4. As the cornerstone of the South African state, constituent states enjoy
original powers which are derived from the society they represent and which
confer state authority on the government.

S. The constituent states enjoy all powers save for those powers which have
been transferred to the national government.

6. Constituent étates have the right to draft constitution§ of their gwn to give
expression to their individual characters.

- -

7. The boundaries of constituent states should be adaptable to allow persons
sharing culture and language the opportunity of forming a society of their
own and realising their right of self-determination. :

8. The boundaries of a constituent state may be altered should the citizens of
such a state so request by means of a referendum.
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B. F T AL W

(This proposal relates to the nature of constituent states and does not deal with the
powers and duties of constituent states. This is addressed later. The establishment
of boundaries is dealt with in a subsequent submission dealing specifically with
section 184A(3) of the Interim Constitution.)

 J¢ (1) The Republic of South Africa comprises the following constituent
states: .

(a) Those constituent states which existed as Provinces as defined
in the Interim Constitution Act 200 of 1993 immediately before the
coming into operation of this Constitution, with their boundaries as
adapted by this Constitution;

(b) An Afrikaner Volkstaat with boundaries as defined in this
Constitution; ;
(c)-—~Any other state which may join.

An Afrikaner Volkstaat is a constituent state established for the

Afrikaner people in terms of the Afrikaner’s historic right to self-

determination and his right to a state of his own as embodied, among

others, in the Zuid-Afrikaansche Republiek (Transvaal) and Orange
Free State, and in those areas where the Afrikaner constitutes a

majority of the population.

In addition to the sbecific powers provided in this Constitution, the
Volkstaat shall enjoy all other powers vested in the other constituent
states.

All constituent states enjoy full and original legislative, executive and
judicial powers and capacities save for those instances in which such
powers and capacities have been transferred to the national
legislative, executive and judicial authorities.

Any legislative, executive or judicial power or capacity which has not
been transferred to the national legislative, executive or judicial
authority, shall vest in the constituent state.

The national parliament may by legislation transfer spec¥ic powers -
vesting-in the national legislative or executive authority to specific
constituent states which have requested such a transfer by special
resolution of the legislature of the constituent state. ;

In the exercise of their full and original legislative powers, the
constituent states are empowered to draft constitutions of their own
in so far as such constitutions do not conflict with the provisions of
this Constitution. :




(5)

(6)

(1)

(2)

(3)

4)

‘The constitutions of the constituent states may not conflict with the

universal, fundamental rights embodied in this Constitution.

The constitutions of the constituent states must provide for the
election of their legislative and executive authorities and the
establishment of a judicial authority. They shall further provide for the
responsibility of such organs vis a vis the electorate of the constituent
state and the form of representation enjoyed by the electorate in such
state organs.

The constitutions of constituent states must be accepted by a
majority of at least two-thirds of all the members of the existing

legislative body in the constituent state concerned.

In the case of a newly established constituent state, a constituent
state which does not yet have a legislature of its own, or of the
Afrikaner Volkstaat, the constitution for such a state shall be drafted
by a specially elected constitutional assembly elected by the citizens
of that constituent state entitled to vote.

Before the constitution of a constituent state shall come irlt"cr}—i

operation, the Constitutional Court shall certify that such constitution
does not conflict with this Constitution.

Once the Constitutional Court has certified a constituent state’s
constitution as being in accordance with this Constitution, such
certification shall be final and binding and neither a national court nor
the Constitutional Court shall have the power again to test such
compatibility. . ;

Should a constituent state not wish to draft its own constitution, or not wish
to exercise its legislative powers, it may request the national government to
draft such a constitution or to exercise the legislative powers vesting in the
constituent state.

(1)

(2)

(3)

Autonomous regions with boundaries as defined in this Constitution,
are established within the territory of those constituent states within
which they fall.

Autonomous regions are self-governing regions ;stablished for a
minority group within a constituent state with the aim of developing
into territories within which such a minority may exercise its right of

J salf-determination.

Autonomous regions may also be established by a constituent state’s
legislative authority after consideration of a petition from individuals
of a specific group and after the constituent state has satisfied itself
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4)

(5)

(6)

(7)

that the majority of the inhabitants of the autonomous regidn 'suppon
the institution of such a region. .

Autonomous regions enjoy the executive and legislative powers and
capacities provided in this Constitution.

The legislative and executive powers enjoyed by autonomous regions
may be extended by the legislature of the constituent state or by the
national parliament but may not be restricted.

The national parliament may authorise the incorporation of an

autonomous region into the territory of some other constituent state.
Such authorisation is granted after the legislative organs of the
constituent staté within which the autonomous region is situated and
the constituent states whose territory will be affected have, by special
majority, taken a decision to that effect.

Such authorisation of incorporation is granted only after it has been
established that the majority of the inhabitants of the autonomous
region are in favour of the incorporation.

The national legislature may by legislation create new constituent states or
authorise the unification of existing constituent states provided that the
legislature or legislatures of existing affected constituent states consent
thereto by means of a decision adopted by special majority.
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CAVOORL.31E

VOLKSTAAT COUNCIL
- SUBMISSION TO THEME COMMITTEE 3

 AUTONOMOUS AREAS

(Hierdie dokument is ook in Afrikaans beskikbaar)
. - . -

Reference is here made to the submission of the Volkstaat Council on the nature
of the federated provincial system and in particular to par B 5 dealing with the
proposals with regard to autonomous areas. The proposals below serve as a further
elaboration of the concept of autonomous areas.

1.

The following areas are demarcated as autonomous units:

- ) b ad o
AP WN

(1)

(2)

(3)

(4)

(5)

(6)

A Bushveld area.

A Drakensberg North area.
A Drakensberg South area.
A Southern Free State area.
A South East Cape area.

Legisiative powers in respect of autonomous units vest in a
"Heemraad" comprising 20 persons elected for a period of five years
by the citizens of the autonomous unit who are entitled to vote.

Executive powers in respect of those matters over which the
Heemraad enjoys legislative power, vest in a Presidium of five
members elected by majority vote of the Heemraad from within its
own ranks.

From the five members of the Presidium, the Heemraad elects a
chairman, termed the Primarius, who acts as the chief executive
officer of the unit.

The Presidium acts as the executive organ of the Héemraad for as
long as it enjoys the confidence of the Heemraad.

A new Presidium is constituted should the existing Presidium cease
to enjoy the confidence of the Heemraad.

The Primarius convenes the Heemraad as often as may be necessary
but at least once every year and determines the srttings. adjournments
and agenda of the Heemraad.
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The premier or chief executive officer of the constituent state is
responsible for the dissolution of the Heemraad and shall call an
election every five years to constitute a new Heemraad.

A Heemraad exercises its Iagislative‘ powers by means of resolutions
which are embodied in edicts.

Such edicts acquire legislative force once they have been signed by
the Primarius and by the premier of the constituent state concerned.

An edict is valid only in so far as it does not conflict with the National
Constitutic_ and the constitution of the constituent state concerned.

The Heemraad may issue edicts dealing with the following matters:

(a) Agriculture and fisheries;

(b) Language and culture;

(c) Education;

(d) Health services including hospitals and clinics;
(e) Housing;

(f) Public transport;

(g) Regional planning and devalopment.

(h)  Roads;

(i) Social services including the care of the aged and of children;
() Regional industries and local trade matters;
(k) Radio and television for such units.

In the event of irreconcilable conflict with the legislation of superior
legislative bodies, edits will enjoy precedence within the above limited
power sphere and territorial limits.

A Heemraad of an autonomous area and the legislature of a
constituent state have the power to expand the territory of the
autonomous area by means of agreement which has been accepted
as law by both legislative bodies.

The premier of chief executive officer of the constituent state must
sign a duly adopted edict save where he is of the opinion that the
edict conflicts with the National Constitution or the constitution of the
constituent state concerned. .

Where the edict is not signed in terms of par 4(1) above, the premier
of the constituent state shall refer it to the Constitutional Court for
determination of its validity.

An edict adjudged valid by the Constitutional Court, shall be deemed
to have been signed by the premier concerned.
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(1)

(2)

(3)

(4)

An autonomous unit may levy taxes on its inhabitants to meet
expenses in respect of its legislative and executive powers.

A constituent state and the national government respectively

provides by means of agreements with the autonomous unit, the
percentage of tax relief which the inhabitants of the autonomous unit
shall receive in respect of their tax obligations towar%b_e constituent
state or national government. ; :

Tax relief in terms of par (ii) above is calculated in terms of a formula
based on the saving which the autonomous unit generates for the
constituent state or national government respectively, through the
autonomous unit itself managing matters which would otherwise have
fallen to be financed by the constituent state or the national
government.

The Fiscal Commission may make recommendations to the parties
concerned on how the formula in par (iii) above, should be applied.
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COMMISSION ON PROVINCIAL GOVERNMENT’

Established in terms of section 163 of Act 200, 1993

260 Walker Street Sunnyside Private Bag X887 Pretoria 0001
Telephone (012) 44-2297 ‘Fax (012) 341 8452

Ref 6/1/1

1995-05-29

. The Executive Director
Constitutional Assembly
P O Box 15 z
CAPE TOWN
8000

Dear Mr Ebrahim
PRELIMINARY SUBMISSIONS ON PROVINCIAL GOVERNMENT SYSTEMS

In compliance with the agreement between the managements of the CPG and CA, |
enclose the undermentioned preliminary recommendations of the Commission for
consideration by the relevant committees. | must emphasise that these
recommendations contain only the interim views of the Commission as all the
information required for the final recommendations has not yet been collected. The
comments of the provinces have also not been obtained yet. Kindly inform the

committees accordingly.

A Preliminary recommendations on traditional leaders

Further preliminafy“ recommendations will be forwarded as soon és possiple.as per the
Commission’s programme which has been submitted to you. '

o

Yours faithfully




1.

18 May 1995

COMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON
: TRADITIONAL AUTHORITIES
(RECOMMENDATIONS DOCUMENT 8)

INTRODUCTION

11

1.2

1.3

1.4

1.5

See introductory notes under recommendations on provincial legislative
powers (Recommendation 2). :

Indigenous law and custom have for centuries ordered the lives and
activities of indigenous communities in South Africa. Today, it is still the
system of law which is closest, best known and most accessible to millions
of citizens especially in the rural areas. It is part of a culture which, while

influenced to a certain extent by other cultures, continues to draw -

overwhelmingly on indigenous experience and serves as a strong communal
bond. Even among many people who have since become urbanised, the
link to their cultural heritage is still strong. The recognition and
constructive use of this fact could assist any government not only in the
maintenance of social stability but also in the execution of its obligation to
deliver public goods and services to such communities.

Experience in South Africa as also in other African countries is that systems
of indigenous law and custom are often abused for party-political purposes.
There are numerous examples of such abuses. Unfortunately this has the
effect of discrediting such systems. A system may become so
contaminated by its abuse that it may ultimately be rejected by its
adherents. If the system is to remain viable, it therefore needs to be
protected from abuse for purposes which are not conducive to its retention
and development.

It is also apparent that traditional leadership is inseparably¥nterlinked with
indigenous law and custom. If leaders are imposed on such a system in
any other manner, it would amount to a contamination of the system. It
is significant, therefore, that Constitutional Principle XIll entrenches the
institution, status and role of traditional leadership according to indigenous
law.

In order to ensure legal certainty, the body of indigenous law regarding the

institution, status and role of traditional leadership in South Africa requires-
comprehensive codification.
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It is recognised that indigenous law and custom have been adapting and
will continue to adapt in accordance with changing circumstances.

“Voluntary or organic evolutionary changes are preferable. However, the

interim Constitution contains guarantees in regard to certain basic human
rights, which must also be incorporated in to the new Constitution, and
which will take precedence over traditional law.

The constitutional protection of' traditional leadership (CP XIll) must also be
compatible with those other Constitutional Principles which prescribe that
the system of government shall be democratic (CP VIll, XVIi).

The Commission conducted a special workshop on traditional leadership in
which relevant topics were discussed by local and foreign experts and
representatives of a large number of organisations and bodies including the
Constitutional Assembly and provincial governments and/or legislatures and
Houses of Traditional Leaders (Invitations were extended to all Houses
through the provincial Speakers.). Available literature on the subject was
also studied. A Think Tank consisting of persons with expertise in various
academic and other fields assisted the Commission in the discussion and
formulation of recommendations in regard to the issue. The Commission’s .
provisional recommendations contained in this document will be forwarded
for comment to provincial governments, with a request to obtain also the
comments of the Houses of Traditional Leaders and of traditional
communities in so far as it may be practicable.

CONSTITUTIONAL PRINCIPLES AND PROVISIONS

2.1

The following Constitutional Principles relate to or have an effect on the
application of indigenous laws and customs and traditional leaders:

i, 1, v, v, X1, Xit, Xii, Xvi, XVIL.
The role of traditional leaders or traditional authorities in national, provincial

and local government systems is not specifically addressed in the
Principles.

Constitutionial Principle Xlll deals with the issue more specifically and
provides that the institution, status and role of traditional leadership,
according to indigenous law, shall be recognised and -protected in the
Constitution. Indigenous law, like common law, shall be recognised and
applied by the courts, subject to the fundamental rights contained in the
Constitution and to legislation dealing specifically therewith.

The interim Constitution contains a number of provisions relating to
traditional authorities, inter alia the following -




Section 126 read with Schedule 6 and section 144 (2) allocates indigenous
law and customary law as well as traditional authorities as provincial
legislative and executive competences, subject to parliamentary

competence to make laws in regard to such matters under specific -

conditions (section 126 (2A) and (3)).

s_e_c_ti_og_‘l_e_'l_ provides for the continued recognition of previously recognised
indigenous authorities and indigenous law, subject to amendment or repeal
by a competent authority and regulation by law.

Section 182 provides for ex officio membership of local government for
traditional leaders under certain circumstances.

Section 183 obliges a provincial legislature inter alia to establish a House
of Traditional Leaders, where applicable, to advise and rfake proposals and
to comment on Bills relating to traditional authorities and indigenous laws
and customs.

Section 184 establishes a Council of Traditional Leaders with powers and
functions inter alia to advise and make recommendations to the national
government and the President and to comment on Bills relating to matters
enumerated in the section.

3. DISCUSSION

3.1

There appears to be broad consensus in the documentation consulted by
the Commission and the views expressed by participants in its workshop
and think tank, that it would be politically and administratively prudent to
involve traditional authorities in the system of government. However, the
nature and extent of their involvement are at issue. In the Commission’s
view, the following questions need to be addressed:

(a) Should the Constitution provide a basis for determining who are to
be recognised as traditional leaders?

(b) What should be the role of traditional authorities; how should this

role be reconciled with other elements in the constitutional system; -

and how should the Constitution deal with these matters?

(¢) What should be the powers and functions of traditional leaders at
each level of government? What provisions should be made for their
accountability in regard to the exercising of such powers and
functions? Should this be provided for in the Constitution?

(d) What should be the relationship between traditional authorities and
elected structures at various levels? :
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Should provinces have exclusive powers with regard to traditional
matters? If not, which matters should be subject to national

regulation?

Should the Constitution provide a basis for determining the number
and remuneration of traditional leaders, and the size of Houses of
Traditional Leaders? What might that basis be? e

The Commission takes, as its point of departure, the need to read
Constitutional Principles Xl in conjunction with the principles and
provisions cor®rning fundamental rights as set out in Constitutional
Principles Il and Iil and Chapter 3 of the interim Constitution, together with
the provisions for democratic governance established by Constitutional -
Principles VIIl and XVII. This is the basis for the Commission’s
recommendations regarding the provisions to be made in the new
Constitution on the institution, status and role of traditional leaders. The
CPG recognises that the accommodation of traditional leaders within the
system of governanceinvolves complex and delicate issues which will have
to be resolved by processes and provisions other than those which need to
be written into the new Constitution.

Recognition of traditional leaders

3.3.1 In terms of CP XIlI the institution of traditional leadership according
to_indigenous law shall be recognised and protected in the new
Constitution. The new Constitution therefore need not provide for
recognition of leadership which is not in accordance with indigenous
law. This is in itself a basis for determining whaq are and who are
not to be recognized as traditional leaders. Leaders appointed by
governments otherwise than in accordance with indigenous law
need therefore not be recognized in terms of the Constitution. It
also follows that the method or procedures for the vesting of
traditional leadership will have to be in accordance with the laws of
an indigenous community. Itis apparent, however, that there could
be a considerable degree of uncertainty about the content of such
laws, where these have not been codified. The Commission

mends that provisions simil 1l incorpor i
the new Constitution: and that the need to codify the body of
" indi w rdi he _instituti rol f

iti rship i h_Afri

There is.a possibility that the number of persons claiming to be
traditional leaders could proliferate if left unregulated. This would
not be of any official significance if their recognition does not incur
state responsibility for providing for ex officio representation on
official bodies or the payment of remuneration. However, limits
should be placed on the number of leaders who will be recognized
for official purposes. il rovisi r this shoul I
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3.33

5

-

with in provincial laws. Some co-ordination or regulation is required

1o ensure that significant disparities (in e:g. remuneration) do not

arise between provinces, otherwise this may lead to dissatisfaction

amongst traditional leaders of the various provinces. The
mission con n -ordinati

aqulatio he provided for in 8 & D .;.; & i Brm .

NroVvisio imila 0 ths ontained in_se joEe: ] 26 b) of the
im Constitution ' :

ith nati | rovingi . This is an additional
reason why officially recognised traditional leaders should manifestly
be seen and treated as authorities without connection to political
parties. If this distinction cannot be implemented successfully, the
continued official recognition of traditional leaders will need to be re-
examined to determine whether this is justified in the interest of the
communities they purport to serve.

llow _hi r iti i r n
ich heisr r h

3.4 Role of traditional leaders

3.4.1

3.4.2

It is apparent from CP Xilil that the role of traditional leaders should
be recognised according to indigenous law. The role assigned to
traditional leaders by traditional law has, as far as the Commission
is aware, not been fully documented. It is clear, however, that
traditional leaders are not entitled as of right to perform any official
roles other than those assigned by indigenous law. However, this
does not preclude governments from assigning additional roles to

them.

Additional roles have indeed been conferred . upon traditional
authorities in the interim Constitution, e.g. ex officio membership of
a local government as provided for in section 182 and advisory and
recommendatory roles in the Houses and Council of Traditional
Leaders. Despite this, th ission i ini

ituti | fer ial

Ag DN & pagers angd above those ae : r

igen . Such additional roles, powers or functions no
vested in them according to indigenous law may be allocated more
appropriately in parliamentary, provincial and local laws, particularly '
in regard to the provision of services to local communities, so as to
adapt more easily to the changing nature of society and social
needs.
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3.5 Powers and functions

351

3.5.2

3.8.3

This question has to some extent been dealt with under paragraph
3.3 above. In view of the recommendations in that paragraph, only
limited powers and functions should be provided in the new
Constitution while more extensive provisions in regard to specific
functions and the powers related to them, sh@i—be dealt with in
national, provincial and local laws. \

far nstitution _is __concern

recommends that only the following provisions in_regard to

(a) provisions for the protection of the institution, recognition and
role of traditional leadership, as envisaged in CP XII;

(b) provision for the establishment/continuation of Houses of
Traditional Leaders in the relevant provinces to be dealt with
in provincial laws; and

(¢) provision for the establishment/continuation of a Council of
Traditional Leaders to be dealt with in a law of Parliament.

The principle of accountability is as much a feature of indigenous
law as it is of modern governance. In as much as the Constitutional
Principles require accountability in respect of all functions of
government this should also pertain to traditional leaders. Such
accountability should not only be in relation to_their communities in
terms of indigenous law, but also to those levels of government
from which they receive public monies, e.g. in the form of

remuneration or for the rendering of services. The Commission

MMMJMMLMWM

3.6 Relationship with elected structures

3.6.1

It seems clear to the Commission that the primary role of traditional
leaders is in regard to the maintenance and application of indigenous
law. Specifically, traditional leaders also have traditional powers in
respect of the use and allocation of traditional land. The relationship
between those leaders and elected structures in regard to these
matters is of such complexity and has such serious implications that
it will require special investigations and negotiations in order to
come to a generally acceptable solution. The Commission does not
find itself in a position to make recommendation at this stage as to

how such relationships should be dealt with. '
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3.6.2

3.6.3

3.64

7

In certain matters that do not fall within the category of indigenous
law and land issues, traditional leaders will obviously be acting as
agents for elected national, provincial and local governments in

respect of functions or services entrusted to them for execution.

The normal relationship as between principal and agent will
therefore apply.

The question has been raised whether traditional leaders could be
accommodated as ex officio members of elected structures of
government, such as local government (including it's legislative
aspect), provincial legislatures, the Senate or even of the National
Assembly. CP's XVII and Xill indeed seem to suggest that
traditional leaders may represent traditional communities at each
level of government, notwithstanding the fact that this may not.be
considered to be democratic representation in constitutional terms.
At local government level, such representation has indeed been
provided for in section 182 of the interim Constitution. Such
representation in other elected structures at provincial and national
levels would provide for a more meaningful role in national and
provincial government for traditional leaders than that provided for
in' the interim Constitution. It could also make redundant the
structures designed specially to accommodate them, namely the
Houses of Traditional Leaders and the Council of Traditional Leaders.

Perhaps a case can be made for the ex officio representation of
communities by traditional leaders at local government level,
provided that the geographical areas in question can be excluded
from areas in which elections on the basis prescribed by CP Vil
must be conducted. This proviso is necessary in order to avoid
double representation of the areas in question, which would itself be
undemocratic. Such ex officio representation would not be
undemocratic if the institution of traditional leadership is
demonstrably based on popular support in the communities
concerned. The matter will be dealt with more specifically in
recommendations regarding that level of government. However, the

.Commission would be hesitant to recommend ex officio
- representation at national and provincial levels of gowernment for the
- following reasons -

- -

(a) it could -be contrary to the principle of proportional
representation (CP Viil); '

(b) because of the large number of traditional leaders, it would be
difficult to. determine rationally how many representatives
should be provided for and how they should be nominated or
elected;
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the balance of power established by elections could be
significantly changed by the introduction of persons who were
not elected through the normal electoral process;

if the communities who are represented by such leaders are
permitted to vote in normal elections, it would amount to
double representation which would be contrary to the
democratic concept of “one person, one vote";

because of their participation in political bodies (legislatures)
the traditional leaders would themselves become politicised
and this could give rise to the abuses which have tended to
discredit the system in the past (par. 1.3 and 3.2.3 above).

3.6.5 The Commission draws attention to a view which has been
expressed, that where traditional leaders are accommodated as ex
officio members of any elected structure of government, this
arrangement should be subject to periodic review.

The Commission recognises the need to accommodate traditional .
leaders in government and is of the opinion that the creation o
provincial Houses and a Council of Traditional Leaders provides for
this need. It is up to the respective governments and traditional
leaders to ensure that these structures function effectively and that
traditional leaders will consequently have a meaningful role in
government.

Provincial powers

3.7.1 The interim Constitution empowers provinces to legislate and
perform their executive powers in respect of indigenous law and
customary law as well as in respect of traditional authorities.
However, Parliament also has the power to legislate in respect of
these functional areas, subject to conditions enumerated in section
126 (3). The powers of provinces in this respect can be enhanced
in the new Constitution if the Constitutional Assembly so decides,

'but may not be substantially less or inferior to thosesprovided for.in
interim Constitution.
A major portion of governmental powers and functions in regard to
traditional authorities could be vested in the respective provincial
governments. However, the Commission is of the opinion that the
issues concerned are of such national importance, that not all
relevant powers-and functions should be assigned to the provinces.
The national government needs the powers to intervene where




mdS8%s

3.8 Numbers

3.8.1

3.8.2

The last question to be addressed concerns the issue of establishing
a basis for determining the number and remuneration of traditional
leaders. The Commission has already recommended that a basis for
the determination of the remuneration of traditional leaders should
be provided for in an Act of Parliament, i.e. not in the Constitution.
The Commission on Remuneration of Representatives provided for
in Section 207 of the interim Constitution coul@ perhaps also play
a role in the determination of such remuneration. The Commission
refore r i rovi j
Constitution.

The Commission has also recommended that the Constitution should

contain only provisions providing that Houses of Traditional Leaders
be established/continued in terms of provincial legislation. The
interim Constitution does not limit the size of such Houses, nor
should the new Constitution. If any problems are be experienced

with the size of the Houses in future, the national Parliament could
provide for norms on standards in terms of section 126 (3)(b). The

Commission so recommends.
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COMMISSION, ON Bﬁ%‘c,’w!')“&!!}w'z g.OVERNMENT

260 Walker Street Sunnyside Private Bag X887 Pretoria 0001
Telephone (012) 44-2297 Fax (012) 341 8452

1996-05-29
. Reference: 6/1/4

The Executive Director
Constitutional Assembly
P O Box 15

CAPE TOWN

8000

Dear Mr Ebrahim

COMMENTS BY PROVINCES OF CPG RECOMMENDATIONS

| enclose the comments of the Northern Cape Province on the interim recommendations
of the Commission in respect of the documents mentioned hereunder, for consideration
by the Constitutional Assembly in terms of section 161 of the interim Constitution.
Document 1 - Provincial constitutions
Document 2 - Provincial legislative competence

Document 3 - Provincial legislatures

Replies to questions headings 1 to 6 of key constitutional issues and questions

Yours sincerely

CHAIRPERSON
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BN DT HERN CHIC

COMMISSION FOR PROVINCIAL
GOVERNMENT L -
INTERIM RECOMMENDATIONS WITH

REGARD TO PROVINCIAL AND LOCAL
GOVERNMENT SYSTEMS

25 April 1995

Comment by the provincial Constitutional Committee,

Northern Cape Provinclal Legislature

DOCUMENT 1

COMMENTS:

3.5S.1(a) (PgsS) : , Agreed

3.5.1(b) (Pg5S) : Agreed

1.5 1(c). (Pglé) Compositicn should be left to the
province as far as the size 1is
concerned, but there should be
unifcrmity with regard to .
proporticnal and/or constituency
rgpresentation.

3.5 4 1d). (Pgh) = The dissolution must be determined by
«he rules in the Proviacial
legislature of that specific
province, but the duration of the
Provincial Legislature should run
until the next election. e

3.5.1(e) (?qé) : Provincial and National elettions

: should be held simultaneously.
3.5.1(g) (Pg6) :  The appointnent of the Speaksr and

Deputy Speaker must Dbe determined by
each province. This also holds for
the Premier and the Provincial
Executive Council.
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3.5.1(h)

3.5.1(m)

A5 1En)

3.5.1(0)

3.5.1(p) {P§6)

3.3.2 (Pg6) :

3.5.3 (Pg7) :

3.3 Pg8)

3.7.2:4Pg9)
3.7.3.(Pg9)

4. (Pg9) :

a

Qualification for membership ot :
Provincial Legislature mucet be set at
a national level.

These must be provincial, however -
benefits must be consistent with a
national standard. 3’:

Rules and orders must be determined
within the province.

Quorum must be determined within the
province.

oOrdinary votes and special votes nust
have a form of standardization,
nazionally as well as provincially.

Assent 2c biils must go through the:
-ules and is therefore. provincial.

Provincial Executive Authority — Agreed.

Provincial Finance and FPiscal Affairs -
cre fiscal pcwers and functions should
only ne in brcad terms iz the
~nst.tution; specifics should be"in
.egislaticn.

Tnese are importan: issues and we are In
complete agreement.

Complete Agreenent

Complete Agreenent

Conclusion = endorsed fully




DOCUMENT 2
comx'rsz

s (s O o (Pgi) : Ccare must be taken to ensure that the

153

present position with regard to
infrastructure and nodal points of
service is not permitted to become a
limiting factor. There must be
provision for capacity - building for
provinces currently less well
endowed, particularly where there 1is
obvious potential for such

development.

(Pg2]) = wNine members from the provinces,

appointed 2y the President, with the
concurrence of the Premiers.":

please advice what policy is teing
£ollcwed with regard %o the reporting back
by the praviacia: representatives tc the
previnces. :

SPECTFICALLY:

to whom do the Provinc:ial representatives report ac
present;

how frequently do tley do so;
are the repcrts in wIiting; “

ig there any provisico for meezing periodicaily
with:

- the Premier

- the Speaker

- any of the Standi=ng Committees

how do they ensure :tiat they have the mandate ol
their provinces on issues. oo

it is recognized that the CPG itself, and all :Its
individuals members, is ron-partisan; however was
chere any nmulti-parzy consulta<ion with regard to
the CPG composition, and if so on how wide a basis?

When meeting with the committee etc. who is going
to carry the expense of these visits.

it is strongly reccmmended that the Provincial
representative remains in very close contact with

all the branches of the provincial legislature and
of =he Premier.

=
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1.4 (Pg2) : Please confirm that the submission from the
Northern Cape (Key Constitutional issues Question
1-6) have been received and have been taken into
account.

This is a sound differentiation

What is the CPG doing to recognize these
recommendations?

There is only a terminology problem with
Thim "enan ..the
estab.ishment of sub-regions,

-~his shculd read the establisament of
provinces, as we den't have reglions.

~his is true, but dependence on the
nationa. government should always e
perceived as a temporary measure,

particularly on the pa:rt of the Natiora
government tnermselves.

1.20 4Pgs) .} Agree 1n principle, but the ccnstitution
shoulé provide fcr this in broad
principles cnly, with specifics lefr tc
legislation. Ccsts should always De
considered, anc¢ care ;ust be taken not tO
create additicnal authoritative
strucsures. There must be no interference
with the autcromy of any of the spheres of
governnment ccncerned.

gl [ 1 Absolutely - agree witz: this.

1433 iPG6] ~he Province of the Northern Cape h¥s”
already mace subrissions .n this regard.
(we have again included the list ‘we
Submizted for Question 1.6 of the Key
constitutional Issues.)

... The proposed appropriate provincial
legislature: powers should be:




Agriculture

Abattoirs

Airports other:than international (naticnal airporis to be
considered separately)

Animal contrdl ana diseases

Casinos, raciﬁg, gambling and wagering

Consumer Prbtection

Cultural Affarss

=conomic Affairs

=cuczation 2t all levels, excluding university and techniken
education (teachers colleges-anc tecnnicai colleges need tc
be consicered separately)

Snvironment and conservation

Health services - requires cefinitions i.e which levels

* Housing ' '
Incigencus !aw and custcmary law

Language policy and the regulation cf the use of official
languages within a provirce, supject 1o section 3.

Loca!l Government, subject to the provisions of chapter 10.

Markets and Pocunds -

Nat.re consarvation ( national parks, national botanical
gardens and marine resources shou!d be considered
separately.) |

Police subject to all provisions of Chapter 14
Provincial Sport and Recreation

7

Provisional Fiscal and Financial Control

=
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Provincial public media
Provincial PuinC_P;o'te-ctor
Provincial Public Works
Public Transpfo_n-

Reconstruction and Development Programme at Provincial
level - i S

Regional Planning and Development
Road traffic ragulation

Roads

Soil Conservation

Tourism

Trace and Industrial Promotion
Traditional Authorities

Urban and Rural Cevelopment

Welfare Services

Question of Star‘id'arc_!‘jzati.on should be addressed.

-

However all those items not specifically listed above should be
regarded as potential exclusive provincial powers or as concurrent
powers depending on negotiations between provincial and national
authorities, which should be facilitated by an independent and
impartial body such as the Censtitutional Court.

—+ K*-_‘ Cleg s (o T 2
£
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i
|

. |
(Please note that we would likxe to add Finance, Mineral
Affairs and:! water to the 1ist. A memorandum has been sent

to the CPG ?n this mac<ter).

2.6 (Pg8) : . Agreed.

3.3 (Pg9) ! As stazed in the comment on 1.13 (Pg6) the
: province of the Northern Cape has already
made Submissions in this regard.

The question of a Second House will be
dealt with according to the time schedule
which the CPG has provided.

4.4 (Pgl2)

This is a great concern to the commit:ee,
as it seems that the subnissions harded in
have been cisregarded. A menorandum has
beer wr-itzen in this regard. Agreed that
rinance should ke added to this list
(schedula 5).

4.5 (Pgl2)

4.6 (1) (Pgle): ¢ Agreed.
4.6 (ii) (Pgl3) : Agreec.

4.6 (111):{Pgi4) iz This should not only be
unidirectional £rom naticnal tc |
srevincial, but bilateral in that 1t

o =an be frcm national to provincial or
vice versa, furthermore, the ~
consu.taticn should be possible
bezween national government and cnly
one prcvince i.e it should no te
required that all provinces becore

- part of the process.

4.7 (Pgl6) 1  Agreed.
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4.8 (Pglﬁ)izl Agreed.

S.(Pg1Y) 1. Conclusion - Agreed with the conclusion,
: however would strongly like to state that
we feel the CPG has disregarded what we
have said about schecdule 6.

MR MOKGOROQ (ANC) .
FACILITATING CHAIRPE

MRS PAPENFUS (DP)
PROF HENNING (FF)

MR VAN WYK (NP) .o Jlittisnn fPon Lt Seesiony




CO\/IMISSION FOR PROVI\'CIAL
GOVERNMEN T

INTERIM RECOMMENDATIONS WITH
REGARD TO PROVINCIAL AND LOCAL
GOVERNMENT SYSTEMS

11 May 1995

Comment by the Provincial Constitutlioral Commitzee,
Norzhern Cape Provincial Legislature.

DOCUMENT 3

" COMMENTS:

.4.2 (Pg2) : Agreed

3.5.2 (Pg3) : Provinces need greater say cn tais.
Prasert Mifi=un nenters 3476 =0 LOW. .% ¢
nus:c e renembered thaz, regardiless ci tne
nunter cf citizens in a Prcvince the
nunber ¢ Ministerial Pcrtfclics is :le
sane for all, and thereiore of
Legislaticn, Committee Wecrk etc.

n the recommendation cf weighting for
representation, the prcvlhces must be
consulted with fully as to hew this should
be dcne. -

3.5.3 (Pg4) : This standard is inconsistent with the

point made in page 5 of Discussion
Document 1 - 3.5.1(¢c). However, we have
already said in answering question 3b in
the Rey Constitutional Issues that a
systen of partial constituency and
proportional ropresentation in the
Northern Cape Province will bé preferabla
It can be attended zo as a provincial

constitutional matscer.

9
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3.6.1 (Pg4) :

3.6.3_(Pq4) -

3.7.1 (Pg4)

3.9. (Pg5) ¢

£.10.-1Pgs) =

g R Pgll

3.12.3.(297)

3.14 (Pg8) @

Yok,

G. COUTTS

Agreed

It is recommended that this procedure be
followed. The difficulties in view of the
powers already assigned =0 +he Premiers of
the provinces by the interin constitution
can be dealt with. -

This should only apply in special
circumstances, notably & vote cf no
confidence.

The Speaker's rcle in 2 srovincial
Legislature is very different frem that cf
the Speaker at Nat:onal Level. The number
of legislators a- each level alone is
indicative of this. TRhis needs to be
fully and thoroughiy researched.

The question of a deliberate vote for the
speaker, &S well as a casting vote (as for
chairpersons for commizzees) -eeds tcC be

-addressed. The l:mized nunber o2

provincial seats needs to be taken into
accocunt =n ccnsidering <his.

»ig ig not & prcposal, it is only
:ec:mmended emaz =h.s Ce :esear:hed.

~=1s needs fyreners consiﬁe:aticn.

~nere LS a concern as t= when the
provinces were asked apout this.

This very imporzact< :igsue needs to ce
2ully ciscussed. It 1s felt that the CPG
should not consider itself empowered €O
address this vital issue {eself.

This s & problen which should perhaps =e
workshogped. : e _

most of these {ssues should pe ~covered in
Rules and not in the congtitution, <he
proad guidelines could be of assistance.

COMMITTEE SECRETARY

&
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OFFICE OF THE COMNITTEE SECRETARY

NORTHERN CAPE LEGISLATURE

ZACSIMILE
TO: FAX NUMBER 012-341-8452
ORGANISATION COMMISSION ON PROVINCIAL GOVERNMENT
REPERENCE KEY CONSTITUTIONAL ISSUES '
ATTENTION THE SECRETARY
TELEPHONE NUMBER 012-44 2297

FROM: FAX NUMBER: (0531) 814776
SECTION: The Ofﬂ._cc of the Committes Secretary

REPERENCE FAX E124
PERSON:  Mr LA Jones TEL.NUMBER: (0531) 814760 Ext 2347
DATE 28 MARCH 1995  NO. OF PAGES: 13

KEY CONSTITUTIONAL ISSUES

Herewith Questions 1 - § of the Key Constitutional [ssues for Provincial and
Local Government.

As an extension of time has been asked for, please accept these proposals for
Thursday's deadline, 30 March 1995.

Thank you.

ey

(Miss) GH Coutts

Secretary: Provincial Constitutional Committee
Northern Cape Legislature

——————————————————— e ——————e ———

IF YOU HAVE NOT RECEIVED ALL THE PAGES, CONTACT THIS OFFICE IMMEDIATELY

50



KEY CONSTITUTIONAL ISSUES

PROVINCIAL AND LOCAL
GOVERNMENT

1.a Provinces have a choice between having entrenched
exclusive legislative powers, thus sacrificing a say in
national legislative powers, or having a say in national
powers with concurrency. Which is preferable?

~ Neither of these options is preferable. A combination of exclusive
and concurrent legislative powers should be considered ( as has
already been quaranteed by constitutional principles XVIil to XXI)
Certain powers need to be exclusively allocated to the national
level, other powers exclusively to the provincial level (with certain
standardization provisos) All those powers not speci callzvliested :
must be regarded as potentlal exclusive provincial legislati
ggwers or possible concurrent powers depending on negotiation
tween provincial and national authorities and must be facilitated
by an independent and impartial body, such as the constitutional
court. The exclusive national competencies should be: Foreign
Affairs, Defence, Finance and Copyright Law. | %= -

1.b What would be the approtgriate legislative powers to" -

allocate to Frovlnoes in the light of the preference
expressed in (a)

The proposed appropriate provincial legislative powers should be:
* Agriculture
* Abattoirs

51
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Airports other than international (national airports to be
considered separately)

Animal control and diseases

Casinos, racing, gambling and wagering

Consumer Protection '

Cultural Affairs

Economic Affairs

Education at all levels, excluding university and technikon
education (teachers colleges and technical colleges need to
be considered separately)

Environment and conservation

Health services - requires definitions i.e which levels
Housing

Indigenous law and customary law

Language policy and the regulation of the use of official
languages within a province, subject to section 3.

Local Governm_en_t.__._subject to the provisions of chapter 10. .

Markets and Pounds S0
Nature conservation ( national parks, national botanical
gardens and marine resources should be considered
sepa_rately.) ;

Police subject to all provisions of Chapter 14

Provincial Sport and Recreation

Provisional Fiscal and Finandial Control

13 . &
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* Provincial public media
* Provincial Public Protector
* Provincial Public Works

* Public Transport

. IRec;.:nsthction and Develc:pmént Programme at Provincial
evel -

* Regional Planning and Development
* Road traffic regulation
Roads 2
Soil Conservation
Tourism
Trade and Industrial Promotion
Traditional Authorities
Urban and Rural Development
Welfare Services

« Question of Standardization should be addressed.

—

However all those items not specifically listed above should be
regarded as potential exclusive provincial powers or as concurrent
powers depending on ne%otlations between provincial and national
authorities, which should be facilitated br an independent and
impartial body such as the Constitutional Court. :




1.c How are the powers and functions going to be established?

1.c] Should the allocation be on the basis of specific
allocation to one level of government with residual

powers to the other?
No as already stated in 1a

1 c.ii Inthe case of concurrent powers, should the Consti-
tution spell out the detail of powers allocated 10
each of the legislatures or aré the provisions in
section 126 in conjuction with schedule 6 of th
interim constitution adequate?

No, the constitution should not spell out the detail of the powers
allocated to each of the legislatures. However it is imperative that
the Constitution make provision for section 126 not to be used in
such a way as to minimize powers and functions.

1.c.iii How should lﬂowers which are not specifically
- allocated in the new constitution be dealt with

(CP XXI)?

This must be facilitated by an independent and impartial body such
as the Constitutional Court.

1.civ Should all provinces exercise indentical powers?
Should provinces be able to decide which powers they
wish to exercise?

No, provinces need to be self-determining according to their unique

needs. Yes, provinces must be able to decide which powers they
wish to exercise.
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1.c.v How should future disputes about legislative powers be
settled? T

X By negotiation, facilitated bé an independent and impartial body
such as the Constitutional Court.

-

1.d How explicitly should the Constitution address these
issues?

These issues should not be too explicitl addressed. The
constitution should address broad prin ples in line with the 34
Constitutional Principles.

‘0' o |

2 a To what extent should the national Constitution specify
the form and content of provincial constitutions?

In answer to this cLuestlon, (we have chosen option b.) that is

provinces should be entirely free to shape their own constitutions,
provided only that they are not in conflict with the National
Constitution.

-

1.a Do checks and balances between the provincial legislature
and provincial executive need to be _improved?

Yes, they do need to be Improved.
3.a.i Do you consider that one branch of govenment is
dominant at present in your province

Yes, the Provincial Cabinet is dominant at present.

(e
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3 ail Should there be a greater role for the legislature in '
introducing legislation?

Yes. In addition, provision should be made to ensure that
proposals for legislation proceed through the system.

3 aljii Should the legislature have greater leeway in turning
down bills emanatin? from the executive? (If so,
this would probably indicate an independently
elected executive).

The standing committee System is working well and has already

established a procedure for processing bills.

3.aiv How can provincial legislatures be made more
accessible to the public?

The public should be encouraged: to make written and_oral
submissions to and ask questions of the standing committees, to
submit petitions; to attend sittings of the legislature and to attend
committee meetings. .

]
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3.a.v Should the legislature fulfill a greater watchdog role over
the administrative departments at provincial level? What
limits should there be on this role? What are the
implications for the separation of powers?

The legislature does need to have a strong watchdo role
over administration departments at provincial level. his role
should not take the form of an Individual MPL making direct
personal contact with any official in any department; it should
take the form of a standing committee asking a Minister to
respond on behalf of his department, orasking for a response
from officials within that department. In that case the Minister
should be informed of the committee's intention, as a courtesy
gesture, although the Minister would not have the rightto
refuse. Other means of exercising the watchdog role are by
means of questions and intepellations in the house. This can
be undertaken by any member, but should only be directed to
the Minister responsible. The separation of powers would not
be negatively effected, it would in fact enhance the account-
ability of the executive to the legislature and the transparency
of government.

3.a.vi Should the legislature have 2 guaranteed perod of
existence, or should the executive have the right to
dissolve the legislature.?

Yes, the legislature should have a guaranteed period of
existence, only in the case of a vote of no - confidence in the
Premier would there be a premature dissolution of the
Legislature.

3.avii Should MECs be members of party caucuses?

Yes, MEC's should be members of party caucuses. Generally
speaking, these members should act on a mandate.from their
caucuses. :

q.avii  Should the executive convene gittings of the
legislature, or should it be decided by the
constitution?

The speaker should convene sittings of the Legislature in
conjunction with the Premier.

5
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3p Atpresent, no member of a provincial legislature
represents a eographic constituency, because of
the form of PR being used. There are other options,
such as.

i A multimember constituency system, Of

i Electlng a proportion of the legislature on the
basis 0 constituencies, while the rest are elected on

party lists.

Should a constituency system be introduced alongside, or in
conjunction with, the PR system? '

Without being prescriptive this committee decided to choose
the second option that is electing a proportion of the

legislature on the basis of constituencies, while the rest are
elected on party list. i T

3¢ Interms of Section 133(1)(b) of the Interim Constitution,
a member of a provincial legislature will vacate his/her
seat if he/she ceases to be a member of the party which
nominated him/her. |s this provision consistent with
Principle Vil (‘representative government and multiparty
democracy’)?

Broadly speaking and in accordance with internationally
accepted principles of democracy and freedom of association,
Section 133(1) (b) is in coflict with constitutional principle VIIl.
We acknowledge that the different political parties have
different views on this articular issue and we request them to
make submissions int is regard through the different -

channels available to them.

3d ﬁcﬁ’ording 1o Principle VIIl, ‘regular elections should be
eld:- '

If national and tgrovincia\ elections were held at different times,
could it strengthen the provinces' focus on politics and issues?

Simultaneous elections should (b) be required, uniess

circumstances such as a vote of no-confidence dictate
otherwise.

A

58 |

%
¥



3.e Interms of Principle XX, "Each level of t?ovemment shall
have appropriate and adequate legislative and executive
R?wers and functions that wil enable each level to

nction effectively”. Do you believe that an extensive of
vibrant committee system would contribute to the
effectiveness of the |egislaﬁv¢process?

Yes.

3f Should yrovincial legislatures’ staff fall under the
Public Service commission, the executive, or the

legislature itself?

This should fall under the Legislature itself.

MQL‘IEES

4.2 Should each province be allowed to decide the
composition and powers of its executive? If SO,
are safeguards needed to prevent provinces from
establishing undemocratic institutions?

Yes, in both instances

4pb Principle VI requires that |e%islature and executive
pe separated. Al present, the provincial executives
are composed of 11 members of the provincial
legislatures. s this an adequate from of separa-
tion of powers? : > -

This does not indicate separation of powers one-way or the
other. It depends on how itis run.

Executive may be established in various ways. The executive
should be appointed by the chief executive (Premier), who is
elected directly, from among the members of the legislature.

Q

Ae _
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R possible for an executive to be elected
directly by the citizenry. Are you in favour of such a

gystem?

No

g preéent, the MECs may form 2 large proportion of
the legislature. s this satisfactory?

() Should MECs be members of the legislature at all?

Deﬂnitely
(i) Should legislature bé enlarged?

Yes, they must be enlarged to become four or five times the
size of the executive.(The number of elected representatives
at National level should be reduced.)

(iiiy Should the size of the executive be limited?

Yes, but this should be realistic in terms of the number of
provincial competences.

+  Atpresent, the constitution provides for the 'a’ﬁpointrnent
of staff of the legislature by the province. Is this '
satisfactory? Should there be a separation between the
national Public Protector and the Provincial Public
Protectory?

No this is not gausfactow. ves there must be a separation.

« |sthe present relationship between the national
Public Protector and the Provincial Public ~
Protector satisfactory?

Only time will tell.

4.c What should the position be when the connection
Premier or MEC with the party listis severed?

DI
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The caucus of that party would then have to decide on a new
candidate (in the case of the MEC). In the case of the Premier
it would have to be submitted to the house.

4.d Should there be constitutional provisions relating
{o governments of unity at the provincial level?

If there is provision made at national level for a government of
unity, there would wave to be similar provisions at the
provincial level. d

4.e Should there be uniform provisions in the national
Constitution for procedural matter relating to provincial
executives, as contained in section 145 to 154 of the
interim Constitution?

Procedural matters relating to provincial executives should be
determined by the provincial Constitution.

s, PROVINCIAL STAFF MATTERS

5.a Should all provincial staftf (other than a legislatures
staff) be part of the Public Service? If so-

Yes

A s there a need for a Provincial Service Commission
for each province?

Yes, there is need for Provincial Services Commission for
each province : e

What should be the powers and functions of A
Provincial Service Commission, vis a vis the Public
Service Commission?

The power of Provincial Service Commission should be
related specifically to the Provincial Civil Service, whereas the
Public Service Commission should deal with the nationally
appointed civil servants. The question of standardization of
service condition needs to be addressed.

2>
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2 In view their limited powers and functions under the
present Constitution, how many members should served
on such commissions and should they be full-time or
par-time?

A chairperson and vice chairperson must be appoinfd-full-

time with three part-time members. However decision on this
should remain under the control of the Provincial Legisiature.

«  Should the new Constitution provide for Provincial
Service Commissions? |

Yes.

CHAIRPERSON

=
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OFFICE OF THE COMMITTEE SECRETARY

NORTHERN CAPE LEGISLATURE
EACSIMILE

TO: FAX NUMBER Q12 ~ 34TV|B2

|ORGANISATION Commuosion N Piovrazd Governmest 3
REFERENCE ' : i
ATTENTION Mr T ¢ Vermaok

TELEPHONE NUMBER ©C 12 « 442297

FROM: FAX NUMBER: (0531) 814776
SECTION: The Office of the Committee Secretary

REFERENCE
PERSON: Mr LA Jones TEL.NUMBER: (0531) 814760 Ext 2347
DATE 1& Jog4]9® _ NO. OF PAGES: S inc). Fex sheek .

A ™M T.° \esmeak .

e
e
e

~

IF YOU HAVE NOT RECEIVED ALL THE PAGES,CONTACT THIS OFFICE IMMEDIATELY

{2



PROVINCIAL
CONSTITUTIONAL
'COMMITTEE

11 April 1995 ®

KEY CONSTITUTIONAL ISSUES

- Dear Sir/Madam

Attached is & copy of the submission (Question 6) to be
subnitted to the Commission on Provincial Government by
the Northern Cape Constitutional Conmmittee.

Yours Sincerely

Qllengh
MS GHTOUTTS
COMMITTEE SECRETARY
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PROVINCIAL
LEGISLATURE OF THE
NORTHERN CAPE

KEY CONSTITUTIONAL ISSUES

PROVINCIAL AND LOCAL
GOVERNMENT

SUBMISSION BY THE CONSTITUTIONAL COMMITTEE
6. FINAN ND ISSU

- 6.a Which economic "principles” or criteria should play a
dominant rcle in determining the revenue powers
assigned to provinces by the Constitution?

An cptimal system of sutnational government financing would
be based on the principles of equity, stability, efficiency,
autonomy. and simplicity. It would be transparent, and based
on objective, stable criteria as well as being administratively
cost-effective and efficient. All of the other criteria suggested
are covered by this statement of principle and could be
expanded by appropriate legislation as required. - _

6.b What constitutiodal provision should be made for:

* exclusive revenue (tax and non-tax) powers to
central and provincial levels ( separation of
revenue powers), and

* concurrent powers over revenue source (sharing of
revenue bases)?
Are the existing provisions adequate? '

e
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- oex 53 ldies

-

- The Constitution should not deal explicitly with the matter of
revenue collection at the various government levels. Specific
controls need to be provided through legislation and al
taxation, etcetera, should be negotiated by a forum
representative of all spheres of govemment. The constitution
should, however,- make non-specific provision for revenue
collection at all levels, but with a strongly worded protection
clause to ensure that no revenue contributor would be
discriminated against. i

6.c How explicit should be the assignment of revenue
sources.in the constitution? SRR X

The constitution needs to make non-specific Frovision for the
sharing of revenue bases as in Constitutional Principle XXVI.
It should not, however, attempt to determine an explicit
assignment of revenue, this should rather be dealt with in the
budget of each level of government for each year, again
dependent on agreements reached by the forum
representative of each level of government (as already
referred to in 6b).

6.d Should provinces have borrowing powers? For what
purposes? Should these be constitutionallsed?-Is the
existing constitutional provision adequate or should it be
amended?

All subnational levels of ?overnment should have borrowing
powers which should be linked to the ability of each of these
levels to repay the loan. There must, however, be a
safeguard on this i.e each province's borrowing ability should
depend on 1) the ability to repay the loan according to certain
limitations, and that 2) these loans must be used for capital
expenditure and not for recurrent expenditure.

6.e How could a rational, accountable and predictable
~ structure of intergovernmental transfers be safeguarded?

The constitution should only specify that inter-governmental -
transfers should be rational, accountable and predictable.

This should be dealt with in separate legislation pass&d by the
respective legislative levels of government as a result of
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recommendations from that forum representative of all
spheres of government.

6.f What financial arranﬁemepts, if any, should provinces be
able to enter into with foreign parties? e.g. aid, trade

agreements, etc.

Provinces should be able to enter into financial arrangements
with foreign parties such as aid and trade agreements subject
to the conditions already given in 6d. and subject to being
within the realm of provincial competences.

8.9 How should fiscal disputes between provinces and the
national government be settled?

There must be provision in the constitution that disputes be
settled by the Constitutional :

PROVINCIAL CONSTITUTIONAL COMMITTEE

COMMITTEE MEMBERS:
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CONSTITUTIONAL ASSEMBLY

CONSTITUTIONAL ASSEMBLY

MEMORANDUM
TO: THEME COMMITTEE 2
FROM: EXECUTIVE DIRECTOR
DATE: 30 May 1995
RE: NOTIFICATION OF MATTERS REFERRED

Please note that the following matters have been referred to Theme Committee 2
for its consideration:

< The Law Advisors’ Analytical Survey of Report by TC1 on Block One, 8
. March 1995 referred the following matters to Theme Committee 2 for its
consideration:

1. Political System: the comment in the document reads:

No. 2, Constitutional Principle VI, Political System; Non-contentious
aspects: ‘

(1)  Multi-party system

f2)  Regular elections

(3)  Universal adult suffrage

f4) Common voters roll ;
Remarks: ...Agreement on non-contentious aspects requries further
development before drafting can commence. TC 1, 2 and 4. w:!! flesh out
the detail in Block Six.

- -

e Electoral System: the comment in the document reads:

No.3, Constitutional Principle VI, Electoral System: Non-conentious
aspects:

(1) Basis to be proportional representation

f2) Constituency representation to be explored

Remarks: ...Agreement lacks specifics. Further clarity needed. TC2 will
provide further clarity on national and provincial electoral systems in Block

Six. * P. O. Box 15. Cape Town, 8000
Republic Of South Africa

Tel: (021) 245 031. 403 2252 Fax: (021) 231°160/1/2/3. 461 4487, E-mail: conassem@iacgess.za
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3. Accountability: the comment in the document reads:

No. 6, Constitutional Principle VI, Accountability: Non-contentious aspects:
"Executive to be accountable to Parliament; Remarks: the manner in which
the executive will be accountable to Parliament to be developed further by
TC2 in Block Two."”

4, Levels of Government: the comment in the document reads:

No. 10, Constitutional Principle VXI, Levels of Government: Non-
contentious aspects: National, Provincial, Local; Remarks: Levels of
government need to be further developed. Falls within ICe2s mandate. 5

S. Parliamentary Structure: the comment in the document reads:

No. 13, Constitutional Principle XVI, Parliamentary Structure: Contentious
aspects: Whether Parliament should be bi- or unicameral; Remarks:
Question of second chamber is to be dealt with by TC 2 in Block 2.

6. Minority Party Parﬁcipation in Executive Structures: t hive
comment in the document reads:

No. 15, Constitutional Principle XIV, Minority participation in government:
Contentious aspects: (1) Coalition government “forced” by Constitution;
(2) Majority party government; Non-contentious aspects: Participation by
minority parties in legislative structures on basis of proportional
representation. Remarks: Question of minority pames pamcfpar:on in
executive structures will be dealt with by TC2.

On 27 February, the Constitutional Committee discussed the report of
Theme Committee on Block 1. During that discussion, the followmg matters
were referred to Theme Committee 2:

1. Constituency Size: the minute reads:
5.3.ii Regarding point 3, which reads:

"The democratic principles of representation, accountability, responsiveness
and openness are best served by government being as close as possible to
the people. ":

The meeting noted the FF's concern that the phrase, "being as close as
possible to the people”® should require some consideration of the size of
constitutencies, to allow close contact between elected officials and the
peole they represent. The meeting agreed that this woud/ be taken forward
by Theme Committee 2 when it considers "Structures of Government”.
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5.3.v.

"Separation of Powers”: the minute reads:

Regarding point 13, which reads:

"There shall be separation of powers among levels of government in &
balanced way to prevent concentration of power:

the meeting agreed to retain point 13 on the understanding that it would be
take up when discussing the report from Theme Committee 2. "

On 5 May 1995 the Constitutional Committee discussed the report of Theme
Committee 1 on Block 2. The "Analytical Survey " of that report referred the
following matters to Theme Committee 2:

1.

‘Traditional Monarchies: the survey noted:

Provincial legislative and executive competence and national
concurrent powers: the survey noted:

*No. 2, Constitutional Principles I, XI, Xlll, XIV, XVI, XVIl, XIX, XX,
XXl amd XXXIV, One Sovereign State: Contentious aspects: (1)
Extent of provincial legislative and executive competence and of
national concurrent powers. Remarks: Wide ranging views of parties.
Details to be worked out by Theme Committees Two and Three.

Minority Participation: the sdrvey noted:

No. 2 ... [same as above] .... Contentious aspects (2) Minority
participation as a constitutional requirement. Remarks: CP XIV.
Again an issue for Theme Committees Two and Three.

Community self-determination: the survey noted:

“No. 2 ... [same as above] ...: Contentious aspects (3) Community
self-determination (including "Volkstaat®. Remarks: At what level
should self-determination be set - the community or centrally. Again
issue for Theme Committee 2.

=

“No. 2 ... [same as above] ...: Contentious aspects (4) Traditional
Monarchies, the extent of their recognition and protection. Remarks:
An issue which interlinks TCs 1, 2, 3, 4 and 5. -
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