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NATIONAL WOMEN'S RESOURCE
AND SERVICE CENTRE

S RD FLOOR, HEERENGRACHT BLDE. TEL: (011) 4038 - 7614/5
PO BOX 31104 FAX: (011) 408 - 7879
BRAAMFONTEIN
1995 January 17 CONSTITUTIONAL
ASSEMBLY
Mr. Snakes Nyoka
Manager #1003
Commission on Gender Equality 3 u JAN 45
Dear Sir
RESPONSE TO QUESTIONNAIRE

4.1 The commission on Gender Equality obtains its legitimacy through constitutional mandate.

42 A commission on Gender Equality can serve as a monitoring. facilitative and resource
allocation mechanism.

It can also be an interdepartmental co-ordinating mechanism on gender policy within
ministries.

Liasing with human rights groups, can develop instruments to safeguard against human
rights violations against women and children.

Should receive continuously submissions on specific gender issues.
With the Women's National Coalition should set up a Democracy and Gender Barometer for
South Affrica.

Should develop working relations with SADC counterparts and other international structures
within government ministries on the issue of gender equality, structure policy and
implementation at national and international levels.

DIRECTORS: D MABILETSA(CHAIRPERSON), S NENE (EXEC. DIRECTOR), DR P LOLWANA, DR
N MAGAU, DR M TSHABALALA, W DIREKO, H MKHIZE, S MOTLANA, NKOSI,
| THABEHAL




STATUS

The commission should be a permanent constitutional structure that operates within the
office of the State President and liasing with similar structures at regional level within
offices of the Premiers.

The commission should vigorously address the residual inequalities with respect to
traditional authorities [chapter 3] and in particular the nature and consequences of marital
regimes, the exclusion of women from public office as councillors, chiefs, council members.
public service positions etc..

Public hearings, TV, radio, print media focus groups, educational projects with a strong
focus on the use of vernacular, project design and evaluation.

* Women's National Coalition
36th Floor
Room 3609
Carlton Centre
Johannesburg. 2000

NGO Planning Committee
36th Floor
Room 3618

Carlton Centre
Johannesburg, 2000

Mrs. Helen Suzman
Human Rights Lawyers

SACC Justice and Peace Division

NGO Themal Groups on Peace and Equality
c/0 NGO Secretariate

Afford access to rural and working class women and gender sensitive men.
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Fakulteit Regsgeleerdheid LIN S A Faculty of Law

Department of Legal History, Comparative Law and Legal Phiiosophy
Departement Regsgeskiedenis, Regsvergelyking en Regsfilosofie

Tel : (012) 429-8412
Fax : (012) 420-3442
Home Tel and Fax : (012) 342-2883
Snakes Nyoka '
Manager: Theme Committee 6
Constitutional Assembly
PO Box 15
CAPE TOWN
8000

Dear Sir
THE CONSTITUTION-MAKING PROCESS: COMMISSION ON GENDER EQUALITY

Thank you for the opportunity of submitting comment on the abovementioned institution.

1 REQUEST FOR STUDIES ETC

We do not have any comparative studies on Commissions on Gender Equality available
at present. However, such a study was initiated in January 1995 and will be forwarded to
you upon completion (April 1985). Please bear in mind that the Women'’s Bureau has an
impressive resource centre. If you wish to make use of this facility, you may contact Ms
Barbara Wegg, telephone and fax (012) 47-6176.

2 THE NEED OR OTHERWISE FOR A COMMISSION ON GENDER EQUALITY

If the preamble and section 8 of the Constitution are taken into consideration against the
background of our country’s history of discrimination, it may well be argued that "equality”
is the grundnorm of the interim Constitution.

Although an effort has been made to eliminate statutory discrimination based on sex and
gender, instances of such discrimination are still encountered in many spheres.
Discrimination based on gender and sex will not be eradicated by legisiation alone -
attitudes will have to change. An expert body which will make recommendations with
regard to law reform as well as being tasked with the promotion of gender equality, willbe
essential in this regard. :

If not specifically addressed, the question of gender equality may well be afforded
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secondary status as initiatives to correct raclal inequality get off the ground.

3 STATUS AND FUNCTIONS OF THE COMMISSION

At this stage it is unclear what the relationship between the Human Rights Commission and
the proposed Commission on Gender Equality will be.

Section 7 of the Human Rights Commission Act merely states that the Commission ...
shall maintain close liaison with institutions, bodies or authorities simllar to the Commission
in order to foster common policies and practices and to promote cooperation in relation
to the handling of complaints in cases of overlapping jurisdiction."

Furthermore it is unclear what effect the possible introduction of Civil Rights Legislation
may have on the functions of a Commission of Gender Equality.

Until such time as these uncertainties have been clarified, we shall restrict ourselves to
these general comments:

- The success of the Commission will depend, to a large extent, on the appointment
of effective people to the Commission. The appointees should possess considerable
expertise and credibility and should have a proven track-record of dedication to the
ideal of gender equality. These requirements should be included in the statutory
provisions relating to the appointment of members to the Commission.

Proper consultation with Women's Organisations and other interested parties will
be essential in ensuring that appropriate people are appointed.

Apart from the promotional and advisory functions, the possibliity of an adjudicative
function for the Commission should be considered. (This possibility will be
considered in our comparative study.)

Once the Convention on the Elimination of all Forms of Discrimination against
Women has been ratified, the Commission could be tasked with overseeing/
monitoring the implementation of this Convention.

The Commission could also assist with the report-back duties which will follow from
ratification of this Convention.

A mediation function for the Commission should be considered.
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The Commission could play an extremely important role in establishing Codes of
Conduct along the lines of the British ACAS codes. (This matter will be dealt with in

our comparative study.)

The Commission should be accessible to everyone. In order to promote such
accessibility, its functions will have to be widely publicised.

An Annual Report of the Commission's activities should be published.
The absence of relevant statistics Is an obstacle faced by many persons conducting

research regarding gender issues. The Commission could possibly ligise with the
Central Statistical Department in this regard.

METHODOLOGY TO REACH OUT TO THE PUBLIC

Reaching out to the public is essential to the effectiveness of a Commission of this nature.
The following may be considered:

6

"Road shows" of experts conducting workshops/information sessions countrywide.

Regional advice offices - one person in each Provincial legislature could be trained
to fulfil this function.

A series of in-depth articles in national as well as local newspapers.
A phone-in information facility.

A "user-friendly” booklet explaining the functions of the Commission should be
compiled.

GENERAL

The above comments may not be regarded as representative of the Women's Bureau and
all its members. There was not sufficient time to consult with our members on this matter.
These comments follow from discussions held with the Executive Directors of the Women's
Bureau. -

POz
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This situation is unsatistactory. Please bear in mind that most organisations will require at
least two months in order to arrange meetings, workshops etc from which representative

comment can follow.

6  INDIVIDUALS WHO MAY BE CONSULTED

1 Adv Frances Bosman SC
Tel: (012) 323-9302

2 Prof Ronel Erwee
Tel: (012) 420-3335
Fax: (012) 43-7223

3 Adv Elize Delport
Tel & Fax: (012) 342-2893

These persons are all directors of the Women’s Bureau.

T FUTURE CORRESPONDENCE
Please address all correspondence to:

Ms Nathalie Stockton
The Women's Bureau!
PO Box 75749
LYNNWOOD RIDGE
0040 ,

Yours sincerely

ETeloa A

ADV ELIZE DELPORT
Executive Director: Women's Bureau of South Africa
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i woulo 1ike toc supmit ThREe TOl1lowino CoCUmMENnT {Tor wnicn I
nereoy &Ssume copvright). 1 have EnTiTiec 1t “ADortaon  &s soCcial
neec and & humaniset theory of reoroocuctive Treeaom”.

= (&

itnougn aooresses to Tneme Commitiee 4@ 1) Ar Eentrencnhen Dill
of rignts). it is no doupt reievant 10 Tneme Committee o:@ 1)
Commicsior on Gender Eouality. if so. 1 would appreciate 2t At @

copyv were magde anc Torwaroed.

My apoiopies ToOr TNE UNTAMELINESE ©T MY SUDMISS2CN: MY trnanks
for tne willinonese toc be Tlexipie about the deadiine gate. i
icok forwarog to tne Committees’ recponses and am moOre Than
williing to contripute -in any way, time permittano- toc policvy
oronCSE&1ls ON aDOrTiION.

The worl represented in the report 1S bV nGC MEans Chily my Own.
1o the e:xtent that I have. Tor tne sake cT Tiow ang orevity (&ang
due to time cConstraints). OmMitted 1o acknowleocae TNe many
cuctatione &nc paoe references it contains.

i am registered &t the U. OStellenboscn as _a.riasier s student
{Friicscphv). ana am in the processe of completing mv TNeEsis.
which ie on aportion. My promotor 1S or Johan Hattingn.

Youre resoectTuily

aJonan £. Gropoier



-A. INTRODUCT 10N
-A.1 OUTLINE. CONSIDERATIONS AND OBSTACLES
For & systematic eMploration oT &bortion, much theory on ang

most current QEMEral &TTiTUOES TOW&aro aporiion reoresents at
WOrst & Cricic ang &t best & challienge. A SYSTEMATIC EXploration
ot abortion MUST DE Critical

¥ 1) o the nistorical conditions ocut of which the need Tor
acorticn can De snown TO a&ricse {an the case of abortion: from the
csccial realities oT women wno confront the abortion guestion. and
1C WOmMER € compliex ant cfien CoOntradictory awarenesses thnerect).

acs

RE WEL
¥ Z) of ite own —-humanist— principles., aime and goals in

terme of reproductive freedom —as the “right” toc have chaldren

anc tne ‘rignht” not to have them— wnich make criticism of the

above—-mentiocned historical conditions possibie.

Moet current {(including South African) literature on the
moraiity of abortion and on how pregnant women ungerstana that
moraiity’ i€ counterprocuctive insotfar a&s 1t frames the “aportion
debate” a= & ieither/ or) cnolice oetween the fetus  “rignt to
jifte¥ i{the “pro-life" poeition) and tne pregnant woman € “rignt
tc crhoose’ {the “oro-cnhnoice’ positicon). Thise assertion can be
czip tC be the backbone of anv Droperiy sveiematic ennuiry oT
aoortion thEecry. 1RiE 1€ =C because the meaning of “rights’.

vcmoaice’. “moralitvi. “consent”, women S SOCixal mOpility.



£ ) the alarmiem &n0 NEQativism (WhlCh. 1n Dortraying
abortion as & “harct Ccholice evoking “loss” ano “pain’. Ecnoes
“rignt- to- lafe” intluence and testifies to tne power of
tamiiial 1ceclogy and tne Tetal imaqery that encoaes it) Trom
whicn “"ciippery sliope® arguments and notions of abortion as an
veviil® \and COnRVErsely. && & "necessary evil”) derive trneir
force:

¥ 4) fetichiem. &= the usages of fetal imagery (and leaal

abortion) in necconservative politics.

The vaiidation of thne project of critical tneory can be maoe
concrete i.t.oc. aportion by focusing on the Tollowing &spects:
pluraiiem: humanism: historical amnesia. rignts. needs ang the
csociai: raignte, liperty &nC CONMSErvatlism: &nc tne gual concert of
crisis: i{lived and svstemic).

-f.2 PLU

ABLISM AND HUMANISM

f# cornerstone of modern. democratic societies 1ie this: any
ethical tﬁeory wnich would claim tnat one and only one form of
iife ie compatible with reason. virtue., or morality, that “tne
aood 1ife" can be definec uneguivocally anc with CeErtainty. ano
whicn would venture & material ogefinition of this mooe ©f iiTe.
would Tail intco dogmatism. 1In terms of aportion, IN1is mEeans: it
ie no longer possinle to answer the guestion “snould eacn &no
every precnancy be —forcitoly- proucht to Tull term?" in &

Uunarimous way.

Humanicm. in ATE &SSCCisTing 7T rationaliiy and CORSClOVSNEcsS



EITUETION 07 & Dreanancy WhlCh & woman “wants” DUl Cannol nave.
or that She goecs ROt WanT &n0 1 maoe to Teel guilty Tor not
MavinQ. 15 &an UNJUET COneE., WhRosSe terme and CONClTlONSE MUET DE

refused.

Fregnancy anog birtn are fundamentally SOCial EMDEriences— &
woman aoes not samply “get pregnant” and “oive birtn’ lake tne
fiowing of tidee ano sexsons. Sne COOES 0 unger TnNe constraint of
material conditions tnat set iimitse on “natural” reproguctive
ocrocesses —Tor eXample. eMisting Dartn control mMETnogs ano
technolcgy ang sCccess to tnem: Class &nc r&ce Q1VIS10ONE &nag 1The
gcistribution/ finmancing of health care: nutrition: emplioyment.
particulariy of women: and the state of tne economy Qeneraiivy.
AnC sne O0OBE =G wilhin & SPECiTiC network of SoCial reiations anc
social arrangements involving herselt. ner sexual partrieris). ner
cnilaren and kin. neignboure, doctors. Tamily planners, pirtn
control providers ang manufacturers, emplovers, tne church, and

the state.
-A.4 RIGHTS., LIBERTY AnD CONSERVATISHM.

The 1nsicsience tnat universalizavolie neec interpretations move
intc the center OT MOral OLSCOUrse 1S NOT JUST & Qreat enrichment
of ethical tneory: the open reflection about our reeds and the
cultural traditions in the lignt of wnhich thev are interoretec

represent the nighest st&aQe of & numanist ethical crierntation.

Fighte ciscourse oreciuces the syetematic consigeration of &

whnole range O7 QUESTIOnRES: 00 recroductlive TEeCnnCioQles sSimply



MUST Carrw ULne Necessary enanllng CONClT10MNE TR&T Wlll Ma&Ke Thnem
CONCretely reEallzanie ang universally avallable. That certain
coci1&)l conalticns —decent hEaltn care. education. Nousanag,
rutraticn, etc.- are so fundamental to indivioual moral agency

ant citizencship that society mUsEt Drovide 1T 1o EVeryone.

Kecause pregnanCles CCCur 1N Women S DOC1lEes, TNE COnTinuea
possibility of an “"unwanted” oregnancy &lsc afTect women in their
capacity tc enjoy sexuality and maintsin tneir health. 7o assert
womer = “right to chcose” 15 OangQerocus DECaUuse 11 can eacsilly DE
uses to reinforce the vaiew of &1} reproguctivity as the special.
piclogically destined province of women. Recent judicial and
iegiceiative oebates in the U.S5. bear witness to 1IE vulnerability

To oolitical mManipulaTion.

Neoconservatives ' receptivity to the classical, asocial concept
cf “iiperty” informed the U.S. siate under Reagan's attempt to
rectrict womern' © aportion access throuagh the accomodation of

anti—-abortion politice to the framework of liberal pravacy. The

forma: iegality which & civil libertiecs struggle Tor inoividual

“privacy” cseeks aSsures women neitner material access nor moral

and political legitimstion in tneir aportiones.

Trne ascsertion that juogments about contraceptive satety, Tor

erampie. can be made oOniy in DErsCnal tErme &SS&1le the
commitment toc ecstabliening anc enforcing generailzable stangaros

o7 neaith ang satetv That transceng ingividual judaoments: the

neec Tor sccial standargs anc tnelr viQorous enforcement DELNG &

matter of lifte and geatn. ADart Trom 1TS POl1l1TiC&l ano




These trnree tragitions of riahts giscourse Teed directiy into

the two ecscential 10B&S whlch UNUerlie & Teminist view of
reproguctive freedom: the Tirset 1€ derived from tne biocliogacal
connection between women & podies, sexuaiity, &na reproduction.
it ie an extencion of the general principle of “bodily integrity”
or "boodily self- oetermination” to the notion that women must oe
aple to control trneir oodies ang procreative caoacities; The
cecond ie & “nictoricai anc moral argument” baseg on the socisl
pocsiticn of women and the neegs That sSuch & POSiTion Qeneratecs.
that, inscfTar as women, uncder the existing divisaon of
iabor between the sexec. are tne onecs most atfected by pregnancy
ieince they are i1ne onecs responsivle for the care and rearina of
chilcdren) it 1= women who mMust decide about contraception.
abortion, ano chilorearing. Tnese two ideas entail two different

nerocectives: "livedg crisis’ and ‘“systemic crisis®.

Livea crisics refers to experienced needs, demands, Teelinges,
and dissatisfactionse that tne social structure generates in
individuale, wnhereas systemic cricsis articulates the
contradictions. malfunctioning. and disturbances of social
systems that derive from their structural arrangements in
distributing wealith. power, and otner goodes. The dual concept of
crisis intTormse the two dimensions which, when taken together., can
be szic to &00 up to & Critical tnecoretical DErsoective: tne
"euwplanatory-— diagnostic and the “anticipatory- giagnostic®.
rReprocguctive Treedom. like reproouction. 1€ ECClal ana indivioual
2zt the came time: 1t Cherates at tne core of soccial iife as weldl

S wiThin and upcn WCMEen £ AnCivioual boOles. TMEre 1S & TEnSion
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imOividUu&l mMCra: aQeny an0 ClTIZEensnlD tN&T SoClety MUST DIrovioe .
TREenm ToO Evervone. S:XTEMOE0 TO aborrTion. SUCh & COnCERt OT soCi&l
rigrte implies., Tirst. empecoino aportion itsief in tne fTull
rance of soclal services —-nealtn care, prenantal care, chald
care. sate anc reliable contraception. SEX egucation. protection
from sexual and sterilization abuse- that make up autnentac
reoproouctive cCholce: anod. Second. standing in EoiiaaritQ with &11
viomer, hOWEVEr YyOUung or poor, to make sure they nave &cCess to

TnhEe EErvVACEES.

=B TOWARDE & CRiITICAL THEORY OF REPRODUCTIVE FREEDOM

—H.1 AUTONOMY AND EGUALITY, FEMINISM AND THE SOCIAL

Trece two 10E&E. 1N TUurn., tranciate into TWo DBrincloies whlcn
are inmdicepenciftle To & humanicsl orogram OoF reproouctive Treegom:
auzonomv and ecualitv. in tne sense of control bv women over
recroouctive maTTErs ang greater sharing of responsibiiity Tor
cuch matters bDETwWeen wWomen ang men. 1Me TEenSions bDetween these
ideas are conciderable: now does one preak out of the apparent
contragiction oetween “‘women’e right to control® over
reproouction anc their need not to be defined by itY How GOEs one
tranceform tne social rerations of reproouction to bring men. as

cotential Tatners. into TROSE relations on an egusl basis’”

plthouch neirtner of TNESE 10E&S a&re OlSDENRS1ICDIE fn a tneoryvy of
recrooguctive Treedom., 1o poillTical movement Tor reproguctive
rionIs Or Women & emanClpation Nas VeIl sSucstained tnics ooubile
&Qencs 1n & SYELEM&TIC &n0 CONEXSTEnt wav. Un THE ONE nand. a

oollCcy EMDN&S1ZING Male snharinc of Temale responsibllity coulo -



nmictorically OEtErmined. SOCl&lly Organized activitv (SeDerate
irom the a&ctivity of mOtnering!. encomDAsslng OeclE10ns aoout
whnether. when. Under what concditions. ang witn wnom to bear or
avoid bearing cniloren: tne material/ tecnnoiocoical conditions of
contraception. &portion. anc cralcblrtni and tne network of
ceocial and sexual relations in which tnose gecisions ano

conditions €X1ST.

Human sexuality ie fungamentailyv social. involving reciprocityv.
the conscious articulation and recreation of desiare. Serusl anc
maternal mEeaninQe and practices vary enormously tnrough NiIsStory.
accrose cultures. and within the same culture —inC1CatTing that
+hese "matural’ reaime of numan experience are 1nceseantly
meciated Oy SOCial praxie anc Oesign. TNE Same 1S true o7
contracenotion. &DOrtion, and Cnlldrearing practices. Thece
concigerations make it important to keepo in mind that & woman '€
reoroductive Situation is never the result of bicloay alone. but
of biciogQy mECiated by soCial anc cuitural organization. Tnat is.
it ie not inevitacie that women. and not men. should bear tne
main Cconsecuences of unintendec oregnancy and thus that their
cexuxl exprescsion be inhibited by it. Rather, it 1s tne result of
the socially ascribec oraimacy of mothnernoocc in women' s lives. Yet

cioclogy &s it 1S socially megiated by male—dominant iNSETiITUTiIoOnNS

n

aTfTects &1l wWOMEN.

—B.2 FEMINISM AND HUMAMNISM: ASSERTIONS AND RECOGNITIONS

A& humanicst pErspective

3 1) recognizecs that anti-Numanlsm CCiNClges witn an
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“rameTormine TLNE oODDrecssive SOC10ECOnOmICc anao CultTural cCcongoiticns
Th&T encumber tnhe meanint and ENpErlENCE ot apocrticn. The more
ADOrTion wliil Decome & genuine toocl o7 Treegom rather tnhan &an

cccasicn OT miserv:

* &) recoanizes tnat benina the “pro-ilite” 10eclogy. Wricnh
oraws support from the 10ea Ttnat TNe Tetus 1s & “SEDErate Derson’
with an existence incepencent of The Dreanant woman, there 1s &
€truggle not over the contente of tne womb. Dut over The meaning
of maternity and the competence of adult women IO eXxercise
jucoment: & STrugele in wnicn “moraiiTv’, “raonte’, “choice",
“concent . ac WEil as the relationsnib DETWEEN wWomen ano
oregnancy anc “Tetal personnood” 1 used to restrict women £

morai eX0Dreccslion and SoCial MOD1iiTy:

% 7) recognizes that tne concept of “fetal personnood”. ano
ite consecuencecs Tor tne pregnant woman (Torced moinernoocd)
raiceec ethical orotiems that Qo beyvond the capacity of

iegicsiative and judicial mechanisms to resoive.
-EB.4 COMTEMFORARY MORAL DISCOURSE AND “FETAL PERSONHOOD®

The PumManiceT, antl-numanist CO1STinCTiOn CO1NC10ES With eTtnical
framewsrike Ccontextuality or abstraction. On the suplect of
womer '€ moral inTecritv. NUManlicsTlse CNOOSE TOo S10€ W1TH WOmMEn
cecause tney will nave trne resooncsibillty Tor INe results o7 Tne
aporiion OEClEion. jney Trust tneir aczility to welgn the
alrernatives carefulliy. Tne ocro—i117Te 108 DICHE TELUSEE DEC&UEE

tney nave li1tiie configence in Tne moral jucgment of women. NEcsE



WEETErn Eurcbean Torebears Eurcpe &no that the “oreciousness’ ot
eaCh Chli0 15 & modern —and thnorcocughnly ioeclogical- invention. &S
TEMIN1SET analvels SNOWS. NoOwever. tnis "mooernization” of
motnernoog. 1te “civiiization’ witnan the property relations ot
the pouroecics Tamily, may DE seen as unoualifiediv “orogressive

oriv 17T we excluoe the vantace coint o the moiner nercseif.

Simiiarly, the idea of "fetal personnoog” and of tne Tetus ac
the primary protagonist an the aportion conflict i1s relatively
new to secular thought. wWnere tnat idea nas emerged historaicaily.
i1t nas been linkeo with an &ttack on the social DoOsSition anc
moraliity of women. Indeed, the moral construction of the
Yabortion gilemma” as one that Dits the TETUS against the woman
in an adversarial reiationsnip of tWo SEDErate “DEersons” 1t nNot
only & relatively recent conceot but alsc & gistortion of
reaiity. Conservative movements such as “right-tec-life” seei to
&lter racically the ratiocnaliistic concept ©f Dersonhoct iMnEerited
from tne liperal numanist tradition: tney degrade tne sTruagliecs
of 1arge groups of living, mature. consciocus human beinge who
£Till have not won tne rignhts of full perons, even in tne liperal

COUroEDiE EEence.

ELEMENTS OF

SYMBOL15M

Tne position that & Tetus at any poant of pregnancy. DEQINNING
&T COonCeotion. 15 & Tull -rignt-opearing- NUMan OErcssn Dreachecs o
COmMDromisSE. 1NEre are Tnree Consiitutive elements in the

conservalive SILrugole OVEr Mmorality: TNESE Nave Lo DE Sortec out




Whlie TthEe 10e& o Tetas: 1NNCOCENnCE N&S 11TTIE COMS1ETEnCcY Or
thecloglical content. -t 1E UEEC cornTifualiy DOV THE &NTlancrTlon
movement 10 MOD1il1Z€ MOr&l CUIrage anc re1i10i1ous SenTtiment irn an
aTTemoT to JUET2ITY &N &DSE0IUTE oronipitTion ot &DOrTion. ACOrTion
ie CoOnsSTructec && MUroer anc Tne fetus &S & NEIlDIEsSs victam. 1T
zisec imolies that tne fetus 1s &n ChIect o oreference -nclier.
ciopser to GoOO. than women &nc Thear families: 1T MEHEES
contilicTtang COnCcerns,., such & TNE nesithn Or weil—Deing ofF
pregnant womern. NEGL10lGlE. To & mDra: Tr&acitich IN&T CELEDI&TES
rerUnCIATION &nC TUrninc away Trom tne WwoOric. THE wWoman WhHo O1EE
irm cnhildoirts oecomes TNRE SURFEME gevamoie OT Clessed motnernood

arnd Chricetian “seif-sacrafice’. foainer trhis. it MUST DE asSSeriec

TTIST FELI01I0UE seCctarianlem mISoUEersoing IS UnlIVErsal moraliity

L]

carnot De summoned TC SETLIE TNE Saportion ouestaion’t.

1
(3]
ot
k1

OLOGICAL REDUCTIONISM

bt

B

increasinglv. 1M rESpOnNSEe to &Ccusations of reilglicus Di&s &nc
vitliatTions OT Church—state SEeDeraticoh. ITne evigdence mMarsnaleo ov

snrg-1i1Tere” to atfirm itne Dersonnotd cf tne fTetus 18 1ts

n

ogesescsion OT & numan oocgy ang CeEnoiviDe. Trie accsertion of
ccierTaitic OOjECctivity COMEE 1N & Qenerai i0ECLOOICE&L Cilmate
+that nas seen the revival of genetic “theories” ot race ano

recuctionist thecries of genetics, tne rise of eqCipnicioty N

feminliSm. TNE FENEwWel resoEctabiiiTyv o7 Ci0l0OC1C&i &rCuments

supDorTing QENCEr CISTINCIICRES

VEarious recnrnioues are usetc 1o convey ThEe 108s tha
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T onEe wereg T CONCEOe tNls reguction OT TNE TETUS

TC 1T CEMETIC METEri&l. TMNLE OOEE NMST MOVE WE CNE STEr
TOoOWarg EMOWlnog whsat vaiUue ITo Cive TNe TeETUS. wWhat riante 2T Nas
LELTHEr &5 & Class Or AN & DarTiCUl&r Case’. OF WRETRE: 1o reqars
.+ ac & DErsch in THE MOYal ang legal SEBNSE (WNACh 1S ThE onlv
cEnce TREre 1S). HEInC NDUMan 1N & GENETIC SEenseé 1S C1ETINCt Yrom
BEINC PUMman in & MOoral Sense. Tne Tetus 1S NOT & NUM&N DErson in
Tric ISTTEer Sencse: TherefTore. WhHsTEVEr rignis 2T may have Couin
oI DoESinly OUTWELIQn ThE rigcnt of & woman o CDT&in &n abortion.

cince the riants of aCTUal DErsone invariablv oUulweigon tnose of

anv poOTEMtial oCEereon whenever the two CconTilct.
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rnie QOES R0t NECESSariiv MEan cenving tnat thne TeTusE. &5 &S &
COTIENTI&1IY human anc Drecsentlv sentient | j. 1S MOrailv
geserving o COnsEideration. Or even that & mMEakEe moral or
emoticnal claimse of those in Cchnarge of 1tse care -mainly oDregnant
women. 1ne orooiem 1is tnat whaiever TNoOSeE Cisims may DE. ThRey
freguently Come ANTo CONTIiCT with tne rignise ant neseds oT women
ano otners with whom they are connected wht are 1in the obinaion
of mumaniste) Tul: numan oErsons. Hut the rignt—-to-1iTe DOSiTicn

gither genies such contTlict or dissol: 1 & oefinitieon of

"mothernocc” that makes tne Tetus 1iTe determinant o Lhe

woman =.

CTNErncot is a midture of reiigicsucs
elements. WOmM&n DECOMES ThRE

ADOrTionh. Trom THlE view.
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geen merves-—- Tears TNaT @WOomen wiil no lonaer mother.

CEETAL FERSOMRODD AND THE DEVELOPMENT OF mMORAL FERSONMAROUD
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Orme of The wave in which & hNumanist view OT personhcoo0 DeQans
tCc aoQrese the issuee that “rignt-to-iafers” raise and to move

welli oevond them 1e Dv asseriing tnat the doctrine ol Tetal

LU

oErEOnhooo is morally offensive: by &sserting that the preformec.
ceifT—-sufficient monac. of wnhicn the TEtus &5 DErE0N 1€ & crﬁne
vuigarization, 1S Dhilosoohically. SOC1&lly &nc bioloQiC&liy
implaucipie. Biclooical OETlErminism and moral absoiutism arrive
=t *he came end. The ChRarge tnat women who QET &DOrTtions are
invariaclyv "seifisen’ ant “irresoonsiple’ insulls NOT ONly women
as moral agents DUT MOTHErnooO &S & NUman DractliCe anc &
consciocus, Oemancing activitv. wWnat makes numan life distinct as
ite capacity for COMSCilOUENESE and sociability. AnNtiabortion
discourse freguently contains tne “slippery siope” argument. &
ooiemicxl device wnich leads Trom Tetuses to “eutnanasia’ among
the mentally disabled. tne onyeically disapled, the elderiy. anc
e on. & humanict persnective. on the Olner nano. asserts tnat
there ic & CoOnErent EXDianation Tor why mbst ceople treat Dabiecs.
for examoie. crtTterent Trom fetuses., anc l1ate Tetuses cafterentlvy

Trom eariy Ches.

fPersonnoco . in ThAS View. 1S NoT STatTiC. We Decome numanizeo
in & hEever—encing CEVEIOOMENT Inat 1nNvoives. &S CONSClOUESNESS,
rational and “morai” Tatulties Dut. mMOre oramsiliy., feelings.,
serneatibne, The oOOY —&N0 &1WayYes 1N ThE Context of & reiaticnsnic

w2t otnerse. 1t is
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ric reiaticncsnlt-. LNR1S inTerdenencence. That
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& eccial. relational concept o©f ﬁerscnhood. pecaucse 1t 1E
‘ocusEC On OrocCEese ratner Than on come 111lUsSOry sunstance or
sropeErty. &110we us tne oniv -mumanlist— DOSS1Dility ©T
EMCOMPaSSing SUCH DEINROE wWitnin our moral Tramewocrik. 1t Qives
numan content to the otherwise mveETliCal. aDpDESTract nozinn oT
“potentiality.” Fregnancy £ Dicloolcald gimencicne &re meciateo oDy
thEe sccial process ©oF coming Anto relationsnip. in this C&EE ThHE
eariiest. MOSt €lEMENT&L relationship. WRich 1S what numanizes

its

fver the concept of “viabilitv¥. wnenever it may OocCccur. is

meaningless —& O0BviCe 1. Drotect doctors ag&inetl 1&WSUITE antc to
denicrate the roie oT tne Dregnant woman in prenatal nurturing.
yin=t coes it mean. for examole. to sopeak OfF viability in &
corietv that has no intention of orovading care Tor tne cni:coren
of working mothers. much 1ess abortead fetuses” More important.
tne fe?us ie never viable insofar as it remains utterly dependent
fjor ite survival on tne mother or ancther numan caretaker until

icng aftter bpirth.

& PUManiceT DErsDEective asserts itnat tnere 1s no eliminating tne

pregnant woman &5 an active agent of the Tetus’ fpersonhaau.“ For

3

- ie ner CONSC1GUESRESE that 1s the concition of 1ts

-
-

rumanliT&tion. ©f 1TE CONSCilOUSNESE evoiving Trom the potential &
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Tu& o giTTerent SeMU&l CLITUre with

Lumrestrainec availiapility of legzl. oubliiciy Tunced acortion



WoOmErn Trom (ObS Where TNere m&V DE SUDSTances nazaraous To
FEDrCCUCTIVITY. L2) MEQLC&L “agvances” Tnat treat Ine fetue as
‘“catient” ano tne pregnant woman'as'tne “maternal environment.”
“CcueToOY” SW1TE 1M WhRich TNE NUSDana Or Male partner
ceere recoonition &s an EQU&l party in tne abortion OBCision.
Tmoiovers. doctore., &nc ootential Tatners nave ciximed
ireilationehice’ with the fetus that confiict with the preanant
womar: €& anQ Dpreempt her Cilaim to auwtonomy. THEsSe are. &at pecst.

EmMC1guoOus &reac.
=H.=g.}

emnicveres pegan in the late 1970¢s to adoot & policv
of exciuding womern workers Trom jobs That invVolve EUubEStances
vrown to nazardous tc the developing fetus. Emclovers in these
induetriecs State two motives TOr imposing such whoiesale (anc
er—gicscriminatory) “protection®: one motive is legal. the
a#lleged concern about about employer iiapility Tor damagec
offspring and future lawsuits by them or on tneir benalt. Tne
octher ie “moral.” the alieqed concern with “protecting tne unoorn
criid” from hsrm. Of courcse. as labor and feminiét activists
oooosed to such exclusionary policaies have emphacsized., the actual
toc shift the costlv purden of recucing WorkKoDlace

’

FaTards Trom the combanlies onto the emplovment status cf women.

Such poclicies ignore tne Tact tnat harmful sgents may be

fertus tThrouah ThNe male = sperm. or may rencer
ause of tne gencer bilas bullt Anto reproguciive

stuciee mave ToCused largely uvpon the
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Dregnant Woman 1€ nNo ilonger the only Or even 1neé m&aln DAT1Ient in
an ChETETriCal Situation. wnetner 1t 1s oeneficial or unauly
Filekv 1nm any Qiven case., 1T 1S currently Deing used 10eclioQlically
to discrecit GF ClrCcumvent The OECisSiCn—makling &utonomy oT
oreghant women. Here agaln women are out intoc an impossiple
gilemma. CNE WhHOSEe TErms must DEe Oeniea. Varicus OUBSTiORE aricse:
“if the camaged fetus can DE treated, coes that mean it must
pe7?%: “ie tne woman guiity of ‘neglect’ if ehe refuses ano

compiicit in Odenying her own autonomy 17 sne aoesn t?”"
s’ = 151 = e FOTENT 1AL FATHERS

Trne father = “right to decide”, “ecuality” ano “protection”
rave DEEn anc can be turned into political WEsDONS to QENY WOMEn
the conGiltions Of autonomy. 1n both The CUsStody and the aportion
situation. the actual inequality in women ' s and men s lona-term
and socially defined responsipilities for cnildren and in tnear
access to the meane of support is disregarded in &ssignhang 1egal
righnts. This is not to say tnat potential Tathers may never nave
arny iegal or moral claim or right to be consulted in these
situations. But, & humanist mOraiity cannotl recoanize tne
“marriage bond”. the man & genetic connection to the Tetus or tne
biglogical comtripution of hls soerm &1one as TNE DRE1S TOr anvy

sucn Cisim. 1Ne COhily bDacsis r such & claim toc have moral weignt

ro
ie trhrougn the encixl reiationsEnlo ectapiishec DeTween the man
anc the Dregnancy —ine actusl demonsiration oY care ana
inpvoivement &and responcibility im the S1TU&ation. ©r 1N Drior

coparenting EXDEr1ences.




LeolelaTlive and JUC1Cl&a: MEASUres Challencing “women £ riant to
crocee” 1n ThEe name O “Darent&l rignite” &re not 1n tne JEast
motivated bv & Shirit OT SUppoOrt Tor women or Shareo
recooneiblilty but by an &O0VErsary DOSTUre in wnich TNe woman 1S
citted aaainst tne fetus and its “Drotective father: there 1& no
intention of quecstioning The existing &rranQements whereoy
orimary responsibility Tor most aspects of reoroduction &and cnaid
care remzinc with women. hNor is there concern about the
implicationse that involiuntary pregnancy a&anc crhilobearing may have
for a woman's life ang tnat of & orospectave chiia. On the ieveis
of botin personal relationcenips DeEtween men &no women and public
policy. there 1 & cilemma: NhOow OO0 WOmMEnN rnecctiate between thne
corizl (vel perscnal} neec tc extenc responesipility Tor
reproducticn toc men and the state ang tne personal {yet socixi)
need to oefeno their controcl over the terms anc conoitions oOfF
recroduction” HOw OOEE COnE Create radicalliy new arranqements of
enared recponcibiiitv for cnildren. incluging INE DOWEr oOver
whetner they are poOrn, 1 & wWOrid wWnere women still nave power

ocver little eise?

This, in turn. &rouUSeS an awareness of tne injustice in the
very occurrence of tne dilemma. One must. finally, take & moral
ctance that ie &iso & political stance: to reftuse tne terms oT
the Ciiemma. TO reject oeing cauaht bDetween unviable choiCcecs.

Trnic 1e very cifterent fTrom demanding tne “rignt 1o CHOODSE”.
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DaLientsE &7 “Careiess” or morally 1NSEEenslTtive: oOr. On tnhe

contrary. that thney are SlLeeoeq an LQualtd ane- geEspRIrt.

Guilt doee nCt EXiST in & Vacuum Dut in & Ccontext snaped oy
rietory. politics. and rellQlous and moral cooes. Centuraies of
legal ano reiigiocus CONCEMN&T1ON. aiong witn tne liveo reality of
acortion & eimicster. cSecret. dirty. anc O&nQercus. inevitaoly
ctampe women & moral Sense o abortion a&s wrong or geviant. 1he
acssumption of “reluctance’ 1s & bDow DY liperal apoloQists to The
ideclicoical power of the right wing ancg not & retiection of Tact.
Similarly. the mucn—ciscussed “ambivalence” of many women toward
the experience cof abortion (not tne rignt) oTten.retiect
conecious cecires thwarted by narseh realities. ConTiictang

feelings should not be confuseo with guilt.

Ore & neede exist. and they nave validity &long with the needs
cf significant octners to whom one is responsiple. in & context of
interpercsonal relations for which the gecision to have an
abortion or have & child nas irrevocable consecuences. Otner
children sexual partners. coworkers and kin bave claime on one =
time and resources: parente nave legitimate expectations that
their daughters develop tne toocle of indepencence: & DOTENTi&1
child may pe thouaht to have certain rights not to oe Oeliverego
into an environment that ie sure to be unlioving. unnesltny. or
insecure. TNEeSe CONSEQuUEences &e NoT ineviitaple. put they are
coreeguences for others. Women peErceive tnem to E:Xisi., anc itnat

oercentior affects tnelr CONSEOQUENCEs GT ITNElr morai

responsinlliity.
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COMSCICUENRESE aDoul &bDOrTi0N. 1NECT&r &S TN&T ME&NS &N assertion
ctf women S COLl1eCctive rigQnise anc NEEcs, nNot JUsSt & resignation to
graim necessity. Insofar as tne gominant patriarcnal ideclogies
about abortion are based on the concepts of matern&al outy &no
ceif-denial. them for &l1 women the languaae of self-assertion

corntaime an cppocsitional oimension.

For a woman tC €&v. 1n regard to aoortion. “1 will oecioe.
based on my NEECE &S weil as Tnose o Tne vilvaing) persons To
whom I am immediately recsponeiblie,” is by definition an act oOfF
recictance in tne context of & domimant 1CQEeCclogQy &na culture tnat
define her in terme of the neede oTf coiners. wWe have to recognize
cuch acpirations. wWhen & woman saye. 11 18 my responsitlility anc
notody else ' =.” recsponsibillity Degine 1o edge 1NTOo & Conviction
of right. Seen from tnis pErspective, 1t may be that a feminist
or recietant consciousnecss emerges as 1he COnSegQuEeEnCce more tnan
the cauce of & cecision to get an aportion. Women of &1l races,
classes and age Qroups may DErceive the necessity of abortion to
be the result of external conditions rather than choice. but the
act of choosang to geal with external conditions through an
abortiocn is one qf seif—determination and tneretore self-
empovwerment. 1h & culture that €till underwrites women ©
powerliecssnesse in the Tace OoT maternity &NC moral GEClSElon makina.

S0 in MOET Cases an Chlective assecsesaon of moral prayis.

it 18 &

The gecicsiocn to QC aneac with & cirth, TO OBCLllNE &DOrtion.

(=8

ricwiever. in scite of ciftficulties or tne resistance of cthnerc.

may S1EC EXNDFress the morality of pranis. It geoengs ol the



ano not Dpart of ner ooev. TNE TaCT remains thRatl NUuman emoryoes anc
irnTante are Completely OCEDENOENT ON & Rrimary Caretaker. wno in
moSTl CulTures is The Dloiogical motner. Tne TETUE has no
recourcet to take care of 11seltf. 1T Chosen. METErnity 1 Not
cervitude. Iinm Can be pleasant ana SatistyinQ. SOClally as well as
perscnaiiy. But it 1€ &t tne same TiME & SErvice tnat every
cniidbhearing woman periorme Tor OLRErS. WhRatever nNer personal
stakes in the matter. Morecver. 1t 1S & SErvice TNat reguires an
irreguciole Durgen: the renunciation of boGlly NEaLTh &nd weil-
neing for many mMONTNS. DEVXN&DE Wilh DErmanent CNVElC&l
conseguences —& OEmano thal unger any Circumstances otner than
craiminxl punisnment i1 seen aE apsoclutely necessetating tne

perecn & voluntary CONSEEntT.

Orn tnie Qrounc &ione —the Consequences of preqnancy and
crilgoirtn Tor & woman = own Dodvy ane neaith— ner autonomy in
regard toc the abortion oecision 1s justifiec. This is the core of
tne Teminicst baeis Tor aportion. But in popular CONSCioOusnese tne
Yeocixl :nnseauences" rationale may hold qreater sway than this
feminicst pranciplie at the present time. That i the noticn inat.
&= lnﬁq ac womern &re assigned the major buragens and taske oF
children’' = care. then women MUST retaln Control OvVer Tne terms

and conditions of tneir oirth.

There 1e & lonc—cStltanding tradition o female CULrage &T mMale
cilaime toc know DETITEr tnan tney the “outies of motnernooc.”
Feministe assert tnat InREere 1S NoOtning moral acout Qiving cairtn

To Ccrhiigren tnhey cannhiot Teetc or care for. tnal 1T 1€ Drecicsely

el
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routine Cca-etakino ©T tnelr cniloren. Since not 0o0ing so woulo

aEsure tneir 1Oose of Ccustocy an the event of & Ol1sSpute.

im The CaSe OT &borIion. The social reality principle ouant to
jeave wide latituae for areater ainvolvement of men than CUrrentiy
exicets in responsibilitv for birth contral and reoroouction. At
the came time. The work &no service of & woman & DOOY an
pregnancy DUTS her in & SDEClal situation regarding aportion that
carn never be “equally shared.” Feminist tnecry MRSl OEVELIOD &
concent of eouality in which speclal needs are recognized vet not
ziicwed to DeECcome the oretext for social laapilities. This means
rejecting “maternal thinking® &S & gencer—speciTiCc practice while

deferncing aborticon &S & Qenger-specific neea.

Libperale, on the cocther hand., Qive manv utilitarian reasons Tor
makino aoortion & matter of women € individual choice. including
tne unenforceability of craiminal sanctions: the need to iimit
ooverty. population. child abuse, &and birth cefects; and the icea
+nat the law shouwld not intrude on individual pehaviour tnat
caucsees rno “social harm.” The reason for Teministe nas to do witn
none of these things but with tne essentially moral guestion
whnetner women &re to be allowed “autnenticitv,” the power toc act
with moral freedom. REeproguctive Treegom 1€ NOT SO mUCh & riant
i the abstract juricicail sense & it iE & D&E1C NUMEn NEed. &
reec That ic indicspencsiple to beine & oerson. Lontrol over one’' s
cogv . wnhich. Tor women. includes control over wnetner. wher. with
wnho ano in what circumstances they En&ll pear children 1S not

just = iibertarian Yright" {i.e., &8 B

7

ivVate cSpace in which one ic




moral JUCOMENTS. WhHalever & WOm&an S Tamlly &ng SexHual
FEL&TIONRENRIDE. WHaTEVEr NEr &%0f Or marit&l oOr €COnomlc CoOnglTich.
whatever tne ctate oT ner neaitn or that of tne TeTtus. anc
whatever the society nas (Or M&s not) orovideo in -the way of
criid care and relates benetits, abortion is taboo. YEt these are
orecisely the conditiocne that mOSt Qirectiy impinge on the
meaning of cnilobearing an the lives of women. who are Still tne
ones mainliy recsponcelple Tor cnildren atter they &are oorn. AnRd 1t
1 TNEese Ccongitions thnat. 1N TNe last analysie. construct tne

cractical moraiity. & well as the practice. of aporticn.
-R,12 TWwD DUBIGUS 1IDEARS WHICH OBSCURE ABORTION AS SOCIAL NEED

Hecause cnolcecs depend on conditions existing in sobciety. thnere
are ang can be no ingilvidual soclutions to tne dilemmas poseo Dy
reprocouctive poliitices. Feminist ano right—-wing activiem nave
succeeded in OQEDrivatizing the abortion i1ssue and have brougnt it
squareiy witnin the arena of political discourse. The practical
content of Teminicet aportion politice nas impiied social
soiuvtions. To demand TnR&at tne state provioe unifeorm, funced. anc
nign—ouxliitv aDOrtion SErvices to &il women nas DEen To
acEnowiecoe tnat abortion Showlc bDe & matter of publac

recooneinliity and not ef “praivate crhioice® alone.

YEeT Teminlst thinkaine apoul &bDOrticn Ccontinues to reflect Twe
SEEUMDTIONE TN&T CRECUure tnNe wavys in Which aoortion is & DaSic
neec of women. which 1 gcitTferent Trom ei1tner & “necessity’

\uncnosent or & “‘cnolice”’ {unnecescsary’. 1inREse —-gupilous-—
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The DaEle OT this victimizZing. ViCTAM-DLlaming DOS1TiOn 1€ &
nersnecTive TNH&T rEQUCESE WOmMEnR € CONC2T10M Universalily to "male
vaplernce." It alseo i0esliliTes moThernooco. 1mDiying TN&T tne
termination oOF every unwahled Dregnancy 1S SOMEnow & TraQecy.
Wrnatever thice intention. THN1E Vview OOES nNot accord with tne
facte. Many. pernape most, abortions are not the oroauct of
“grim. ariven desperation.’ but of women & SODer OElermin&ation to
take noid of their lives arnc., sometimes. of & sense of eniargeo
power Tor being able to do so. Nor can we expect Inat in &
cociety where women entered sedusl iINTErcoOUrse willingly. wnere
adequate contraception was & genuine socixl priority. there would
ne nc "abortion issue.” ke cannot assume that there wilill ever oe
a2 100% effective., nonharmiul contraceptive 1in & NUMEn ANoT MErELlyY
& technical csense. vhile the terms of the need Tor sboortion will

change., the "abortion iscsue” will not go away.

Thne view OT abortion & & nececssary evil porn out of Cesperate
circumstances is a liberal accommodation to recent waves o7
antiaporiion ideclogy. 1t 1= clearly micstaken: it deniecs that the
easing of women & &CCess to birth control and acortion (wWhicn are
positively reliated) cocincioges with periods of their increaseo
secCi&ail power and status: while restrictions Oon that access
vwsyaily indicate & Drosd-SCale &tiaCk ON WOMENR S SeMual anc
soclal auvtonomy and on SoCial movements. what MaKes aocrtion
awTul” 18 TNEe sname anc guilt Causec by TNE twe heavily

igeclogoical MoOTiONSE TH&T &1l womern =Til

b=!

learn to some cegree:
L1 thme association of Telus with “mapy? ang ThEe abDOrTion WOman

W1ITH “hDac moThner.’ ant () Tne assumciion That sex Tor Dleasure



Tartner & SOC1ETY MOVES TOwWaro transTorming TRe ODDressive
cCC:0economiC anc Cultural CoOnOlTiOons TNRat ENCUMDEr ThE meaninc
ano experience 0T &bortion TnNE meE.Nlll aoorTion DECOME &
geruine tool of Treegom TNan &n ocCasaon of misery. in tnis

regaro. it is similar TO WOrk or OlvOorce.

¥ Seconc. 1t ME&NS tnat the neec Tor aportion 1S universal
1n tre sense tnat ite availability is essential toc all womern. Tor
it definecs the terme anto conditions of “womannood” in ThE
ceociety: and it ie SpEeCiTiC 1M tME SEnse TNat TNe NEeEea Qrows out
of & marticuiar set of problems. Not DeEing able 1o QT &an
ZOoOrIion wWhen she needs it presents & woman with irrevocsole
consequences for her sexualiiy., ner oody. a&no ner re:ation 1o
materritv. Thnese are very gitfferent COnNSeqQuences Trom TNOsSE
confrontec by & woman WNROSE Oesire Tor Cnildren 1 ILNWartec oy
ecornomic. pDolitical oOr piclogical circumstances.
=H.lZ.Z ASSERTING THAT THE “RIGHT 70O HAVE CHILDREMN® AND ThHE
PRIBHT NOT TUO HAVE CHiLDREN® ARE NOT ECULVALENT RIGHTS
For thé +emin15t movement Tor reoroouctive rignts in the u.s;.
reproouctive freedom NRaS QENEralliy DECOME UNOErslo0O &S ANvVolving
-mucn more Than actéss to'séfe. iegal &boriion. For example., 1NE

Comittes Tor ADOrIion RiQPRTE &no AQ&IinNst Sterii:lzation ADUSE

1

I

{CARASR) sDElle CLT —in 1TE Org&anliz&ilion&sl OrinclinlEs— TR&T NG
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from regroiuctive Treecom. 1T € Tor bDasilCc seZonomil anic
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SOoCi181 CNAanges: equal wages Tor womern:., Oecent noveElIng. ageguate

welTare cenefits, reillarci€ CnHXl0 Care anc OO0DO SCNCOLE, &h Enc LD



MACTREr SOUrce OT SOC1&s CONTLIICT in the Treeqom ©T 1N01VIOU&LS
To mEave CrnllOrern. CULTE SEDEr&te Trom ThHE NEEC GT wWoOmeEn To have
control over their Tertiiliy. 1& ThEe EMN1ETEnce oT reals chiloren.
WHO Mave SEDEFr&TeE MEeds Trom Darents. 1NME princlple that Soclety
nas an obligation to Drovice 1T1s CR1lOren wWlth not only tne Dest
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PREFACE

The following comments on the nature of progressive democracy

and its implications for gender equality are submitted to focus

attention on the values we believe must be contained in South
Africa's final Constitution.

It furthermore points to specific issues that need to be addressed
by the Constitution - and appropriate legislation - if our vision
of democracy is to proceed beyond 'lip service' to non-sexism,
and to become more than a farcical suggestion of a just society.

The specific issues referred to are not discussed in detail in this

preliminary document - but are raised to indicate our hope and

concern that consideration of the issues will be a central focus
for the constitution-makers.

The election promises of the majority party in the Government
of National Unity led the citizens of South Africa to expect that
it will be a priority to formulate a Constitution specifically
intended to permit the emergence of a totally non-sexist society.



We thus look forward with great hope to the efforts of the
constitution-making body : Relying on them, and the rigor of
their efforts, to give solid form to the social aspirations of the

nation.

Addressing the problem of gender equality means giving
consideration to every social institution, including,
inter alia, Education, Health, Economy, Security,
Development, Justice, Environment, etcetera.

In this document we obviously do not present
specific propositions addressing the problem of
Gender Equality in every arena and
clause of the Constitution.

Rather, we make the assumption that the
constitution-makers will work from the broad
perspective of the intention to establish a non-sexist
and non-racist democracy - and that they will not
rest until they have generated a Constitution
embodying this ideal.

However, from developments to date, it seems necessary to point
attention to certain (underexplored) specific areas.

As the process evolves, and should it appear necessary
in the light of the initial submission of the
constitution-makers to the people of South Africa,
we will add further participatory comment on the
constitution as a whole.




We consider it the responsibility of the constitution-makers to
research the constitutions of progressive democracies globally
when addressing key issues referred to in this document, as an
aid to the formulation of our own Constitution.

In addition, we assume that all participants will resource as
much literature as possible around the problem of gender
equality - and appropriate methods that can be utilized to

overcome the problem of gender discrimination. In this way,
participants to the constitution-writing process will ensure that
they are sufficiently informed to place this country, our
constitution, and our legislation at the forefront of progressive
democratic thinking and legislation, in accordance with world
developments.

During the last thirty years much international material has
not been available in South Africa. If we hope to make a
meaningful and judicious transition from apartheid to a non-
sexist and non-racist dispensation, research conducted
internationally on Gender Equality must be assimilated and
incorporated into the constitution-making process.

..............

At present, the suggestions in this document
are submitted as preliminary proposals, which
should be taken account of, and developed by,

the constitution-makers.

We look forward to a process that is consistantly consultative
and transparent, honouring a vision of integrity, justice, and
entrenched democratic principles - in the formulation of a just
Constitution for a non-sexist and non-racist South Africa.



CENTRAL ISSUES TO BE ADDRESSED URGENTLY IN
FORMULATING GENERAL PRINCIPLES FOR THE CONSTITUTION
AND SUBSEQUENT LEGISLATION -

TO ENSURE GENDER EQUALITY IS ACHIEVED :

1. DEMOCRACY AND THE CHARACTER

OF THE STATE
( ACHIEVING A JUST AND NON-SEXIST SOCIETY)

2. GENDER EQUALITY

2 (i) EDUCATION FOR SOCIAL TRANSFORMATION
2 (i) FREEDOM OF SPEECH
2 (iii) PRO-CHOICE LEGISLATION
2 (iv) QUOTA SYSTEM

2 (v) CUSTOMARY LAW

3. SECURITY




1.

DEMOCRACY
AND THE CHARACTER
OF THE STATE

NOTES ON VARIOLS ASPECTS RELATING TO THE NEW SOUTH AFRICAN CONSTITUTION
Submitted by Nina Rumm 6



1. DEMOCRACY
AND THE CHARACTER OF THE STATE

These comments refer to the nature of democracy, and to the manner in which a State can
be constituted to ensure its democratic character.

The document makes the assumption that constitution-making in South Africa is taking
place at the tail-end of the 20th-century, and that as constitution-makers we are in full
cognisance of developments world-wide, and can utilize global experience to constitute
a truly progressive democracy.

We are thus in a unique position - in many older democracies, social thinking may have
evolved to a point which is substantially more sophisticated than the ideas embodied in
their constitutions - in which instance both constitution and legislation may impede the
possiblity of social growth. (Since law, and interpretation of the law, determine patterns
of social behaviour, as we have seen with our previous constitution and legislation.)

The character of South African society is at this historical moment not crystallized and
fixed in an old mould, but is rather in a 'fluid state' - it will be constituted and given form
to a large extent by the way in which its formal constitution is written. The constitution-

writers are thus faced with an enormous obligation and responsibility - to ensure that
the constitution is commensurate with the promises for a transformed non-racist and non-
sexist South Africa made by the Government of National Unity, and commensurate with
the most contemporary thinking and legislation on issues of non-racism and non-sexism

that exist globally.

It would be a tragic historical error if we did not live up to the promise of the revolutionary
shift from apartheid to democracy that has so dramatically touched the heart and mind
of the world - if we did not live up to the possibility of utilizing world experience and

research to create what could be the most progressive constitution in the world: A
constitution reflecting evolved global thinking around non-sexist and non-racist social
orders.

In the light of this perspective, the problem and challenge of creating
a non-sexist and non-racist society is at the core of state-making/
State-construction - and provides the central challenge in the
establishment of true democracy.

NOTES ON VARIOUR ASPECTS RELATING TO THE NEW SQUTH AFRICAN CONSTITUTY ON
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DEMOCRACY AND THE CHARACTER OF THE STATE

The new South African Constitution should constitute the social climate and legislative
context within which we can truly begin to create a new South Africa which does not
simply replicate historical patterns of oppression. The Constitution should thus present
the society with an invitation, a challenge, and the legislative platform within which to
transform itself.

The new South African Constitution could provide the opportunity and the legislative

blueprint for a Reconstruction and Development programme which is not half-hearted

and hypocritical, but which truely embodies a political vision based on the intention to
: establish a non-sexist and non-racist democracy:

The promise that the 1994 elections might lead to the emergence of

a non-racist and non-sexist democracy excited the judicial conscience

of the world - and made this election perhaps one of the most significant
political events of the century.

Our final constitution will provide evidence of how far we intend to
fulfil this promise as a constitutional reality.

If we are serious about constructing a true democracy then the eradication of racism and

sexism will be the central intention governing our understanding of what the State should

be; the central intention governing how we phrase the Constitution as a whole; and the
central intention at the heart of all legislation.

Since our society has traditionally been one that is both unmitigatedly racist and

unmitigatedly sexist, this will mean a complete legal reformulation of our understanding
of how the State should operate, and of how relations between citizens will take place.

...............................................

The Constitution, as a ‘cornerstone document' should provide a framework for
transformation: an infrastructure that will shape the nation.

NGTES ON VARIOUSASPECTS RELATING T0O THE NEW SOUTH AFRICAN CONSTITUTION
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DEMOCRACY AND THE CHARACTER OF THE STATE

In the light of the above, it is clear that to create a new
South Africa, racism and sexism will have to be dealt
with across the board.

It is thus, in fact, inacceptable to have a separate
GENDER COMMISSION to address the problem of
sexism - rather, in every area, clause, and bill the

problem of sexism should be central.

THE ESTABLISHMENT OF A MARGINALIZED
AND GHETTOIZED GENDER COMMISSION CAN
EASILY LEAD TO 'WOMEN'S ISSUES' BEING
CONSIDERED SECONDARY, RATHER THAN
INTRINSIC TO THE TRANSFORMATION OF
SOCIETYAS A WHOLE, AND AS AN
ESSENTIALASPECT IN THE CONSTRUCTION
OF ADEMOCRATIC STATE.

While I believe this perspective is the only democratic and judicious approach to the
formulation of our new constitution, I have at this time taken cognisance of the current
formulation of committees - and have placed most remarks under the category
TRANSFORMATION/GENDER, expecting this document to be addressed in detail by
Sub-Theme Committee 6.

However, I would suggest that this document should also be taken account of by Theme
Committee 1, assessing DEMOCRACY and the CHARACTER OF THE STATE (with
especial reference to comments of education and re-training) - as well as by all other
committees.

MNOTES ON VARIOUS ASPECTS RELATING YO THE NEW SOUTH AFRICAN CONSTITUTION
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2.

GENDER EQUALITY

NOTES ON VARIQGUS ASPECTS RELATING TO THE NEW SOUTH AFRICAN CONSTITUTION
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2. GENDER EQUALITY

2. (i) EDUCATION FOR SOCIAL
TRANSFORMATION

2. (i) a. If we are to translate the rhetoric of non-sexism into a social reality in
: South Africa, re-training programmes will have to be conducted across
the board to transform people's approach to gender.

2. (i) b. The Constitution must contain a clause ensuring not
only the Right to Education for all, but specifically the
Right to a non-Racist and non-Sexist education for all.

Such a Clause could operate to:

(i) ensure that eductional textbooks do not contain sexist material, or
material which reinforces traditional stereotyes supporting gender discrimination;

(ii) make mandantory the re-training of trainers - who will otherwise
inevitably replicate old habits of speech and inference;

(iii) make mandatory a reassessment of the use of male pronouns in all
textbooks - since language defines perception, and our image of the world;

(iv) ensure a systematic redressing of past discriminatory practices -
which have led to women not obtaining top posts within the education system.

NOTES ON VARIOUS ASPEUTS RELATING TO THE NEW SOUTH AFRICAN CONSTITUTION
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2. GENDER EQUALITY

2. (ii) FREEDOM OF SPEECH

2. (ii) a. LIMITATION CLAUSE

A Restriction or Limitation Clause should be incorporated into the constitution
specifically addressing the problem of hate-speech - the use of language which denigrates
and undermines the dignity of any person. This Limitation Clause, addressing the issue
of the Right to Dignity of the Individual, is the natural counterpoint clause to the Freedom

of Speech Clause. sl
Without the inclusion of such a clause, one invites a situation cgndonmg violence angi the
degradation of persons through language - ignoring the reality that freedom requires
concomitant responsibility.

Once such a clause is included in the constitution, it can then be applied in a variety of
contexts.

For example, it would self-evidently apply to all educational curricili - where all
manifestations of gender-stereotyping should be defined as a form of hate-speech: in the
same way as all forms of racial stereotyping should be eradicated because they undermine

the dignity of the persons involved. It would also have applications in terms of media
representations of women.

2. (i1)) b. CENSORSHIP VS RESPONSIBILITY

The approach to the issue of freedom of speech in South Africa has been tainted by the
nature of censorship within the context of apartheid.
Censorship has thus come to be equated with authoritarian repression.
In this equation, unrestrained freedom/liberty is regarded as good, and censorship/constraint
as bad.

This unfortunate reductivism have removed the importance of giving cognisance to the
- problem of 'hate-speech’ - or speech which has the effect of undermining the dignity of
the individual.

NOTES ON VARKIOUR ASPECTS RELATING TO THE NEW SOUTH AFRICAN CONSTITUTION
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2. GENDER EQUALITY : (ii) FREEDOM OF SPEECH

While this is a complex problem, which will have to be debated in the society - without
a clause countering the Freedom of Speech Clause, citizens of South Africa, as well as
the Constitutional Court, will not have the constitutional back-up to explore in depth the
complex relationship between the Right to Freedom of Speech on the one hand, and the
implications of the Right to Dignity of the Individual on the other hand.

MNOTES ON VARIQUS ASPECTS RELATING TOTHE NEW SOUTH AFR IC,-.S.N CONSTITUTION
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2. GENDER EQUALITY

2. (iii) PRO-CHOICE LEGISLATION

2. (iii) a. LIMITATION CLAUSE

A Limitation Clause should attend the Right-to-Life Clause, stipulating that the woman's
right to control her own body takes precedence over the Right-to-Life Clause.

2. (iii) b. COMMENTS SUPPORTING PRO-CHOICE LEGISLATION

The issue of pro-choice legislation - the necessity to make available to women the option
of abortion as a method of fertility control, is central to the task of ensuring women's
emancipation in South Africa.

A situation must be avoided where a Right-to-Life clause can be used as an instrument
to tilt the balance in favour of one side of the argument.
In progressive democratic thinking world-wide there is a recognition of the Reproductive

Rights of Women. It is imperative that a clause acknowledging this is built into the
current constitution. :

(In this regard, the INTERNATIONAL WOMEN'S RIGHTS ACTION WATCH can be
., consulted for appropriate information.)

.................................................
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2. GENDER EQUALITY : (iii) PRO-CHOICE LEGISLATION

There is no doubt that the problem of a pro-choice perspective - the right of a woman
to choose abortion for regulation of fertility, should this become necessary - is controversial.

Giving cognisance to this, and to the diversity of public opinion on the issue, progressive
democratic thinking gives recognition to the right to individual choice.

It should be reiterated that the problem of abortion should in no way be compared for
instance, to that of murder: While in the case of murder all societies agree on its criminal
nature, the case of abortion is quite different.

In all known societies there is a wide range of opinion on the issue, as there is in most
religions, as well as within the medical profession - both in South Africa, and internationally.

Arguments can, and have been presented, to support both Pro-Life and Pro-Choice
perspectives.

Progressive thinking acknowledges that this controversy will not necessarily
be resolved at any stage - since strong religious, moral, social,
cultural and historical factors are at stake. However, since there can be
no unequivocal and definitive resolution to the question, it is
inappropriate for the State to prevent the Right to Choice
by the woman herself.

Pro-Choice legislation thus allows for choice by adherents to both arguments - a truely
democratic resolution; while any legislation counter to this clearly, in authoritarian
fashion, acknowledges one side of the argument, while ignoring or summarily dismissing
the other.
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2. GENDER EQUALITY

2. (iv) QUOTA SYSTEM IN ALL SPHERES

Measures to ensure that 'Equal Rghts' rhetoric is translated into
social reality

A SEPARATE DOCUMENT ON THIS ISSUE WILL BE SUBMITTED
IN DUE COURSE.

Comment will be made on the implications of the ANC 33.3% quota (adopted during
the 1994 elections) - for government, education, commerce, legal institutions, etcetera.
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2. GENDER EQUALITY

2. (v) CUSTOMARY LAW

A SEPARATE DOCUMENT MAKING COMMENT ON CUSTOMARY
LAW WILL FOLLOW IN DUE COURSE.

In addressing the problem of customary law, it should be self-evident to the Constitution-
makers that at this historical juncture, and in the light of our expressed intention to establish
a non-racist and non-sexist South Africa, the only law that should be customary in the
new South Africa is law which unequivocally affirms gender equity. The 'custom' of
non-discrimination must become the paramount custom in this country.

All legislation must be aimed at eradicating discrimination on the basis of gender.

NOTES ON VARIOUS ASPECTS RELATING TO THE NEW SOUTH AFRICAN CONSTITUTION
Submitted by Nins Rowmn 17




3.

SECURITY
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3. SECURITY

3. (i) SECURITY APPARATUS

3. (i) a. SECURITY AND THE INDIVIDUAL
3.(@)b. SECURITY AND THE COMMUNITY

3. (1) c. SECURITY FORCE SPENDING VS
SPENDING TO MAINTAIN SOCIAL SECURITY

A SEPARATE DOCUMENT COMMENTING ON THE NECES SITY

FOR A HOLISTIC AND BALANCED APPROACH TO THE
BUDGET WILL FOLLOW IN DUE COURSE.
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CONCLUSION

This outline of issues crucial to the structuring of the new constitution is

of necessity synoptic in nature - the intention has been to highlight areas

intrinsic to the construction of a true democracy, that have not been given
sufficient attention in the social arena to date.

The democracy that we generate in South Africa does not have to be flawed
by the restrictions and failures evident in older crystallized democracies
- we have the opportunity to learn from the mistakes and limitations
embodied in earlier Constitutions.

At the tail-end of the 20th-Century - in the light of research conducted
internationally during the past 30 years on the problem of gender, by, inter
alia, the United Nations, as well as in the light of improved global
information dissemination - we have a profound opportunity and
responsibility to lay the framework for an enlightened democracy which
does not replicate the errors of the past.

While legislation alone does not construct social reality, without the
legislative infrastructure suggesting a social vision, we cannot hope to
build a nation.

The constitution-writers have an obligation not to retreat into platitudes,
stereotypes, and traditions which entrench oppression while suggesting
_ liberty.

Let us meet the challenge!
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PLEASE NOTE

As indicated, all issues have been addressed
in a synoptic manner.

If extended discussion is required on any of
the issues addressed in this document, I am
willing to submit further material, or to
present verbal submission.
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APPENDIX TO THE DOCUMENT:
NINA ROMM - INDEPENDENT SUBMISSION
TO CONSTITUTIONAL ASSEMBLY

Background as political activist and citizen engaged in the project of
social transformation.

Founder : Women Acting to Remove Restrictions Interfering with Obtaining
Rights
(WARRIOR) - 1995

Leader : Women's Rights Peace Party
(WRPP) - 1994

Founder and Co-ordinator :
Women for Women in Government

(WWG) - 1993

1982 - 94 Present lectures, seminars, workshops across South Africa in
business, university, and community contexts on various aspects of creative
social change.

1984 Sabbatical research program conducted in South Africa and the
United States on THE ROLE OF CREATIVITY IN INDIVIDUAL AND
SOCIAL CHANGE

1977-87 Lecturer/ Senior Lecturer University of South Africa - Department
of History of Art and Fine Arts.
Special research area - Creativity related to Individual and Social
Transformation
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