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NATIONAL WOMEN'S RESOURCE 

AND SERVICE CENTRE 

  

3 RD FLOOR, HEERENGRACHT BLDE. TEL: (011) 408 - 7614/5 

PO BOX 31104 FAX: (011) 408 - 7879 

BRAAMFONTEIN 

1995 January 17 CONSTITUTIONAL 
ASSEMBLY 

Mr. Snakes Nyoka 
Manager it 

Commission on Gender Equality 3 9al 95 

Dear Sir 

RESPONSE TO QUESTIONNAIRE 

4.1 The commission on Gender Equality obtains its legitimacy through constitutional mandate. 

42 A commission on Gender Equality can serve as a monitoring. facilitative and resource 

allocation mechanism. 

It can also be an interdepartmental co-ordinating mechanism on gender policy within 

ministries. 

Liasing with human rights groups, can develop instruments to safeguard against human 

rights violations against women and children. 

Should receive continuously submissions on specific gender issves. 

With the Women's National Coalition should set up a Democracy and Gender Barometer for 

South Africa. 

Should develop working relations with SADC counterparts and other international structures 

within government ministries on the issue of gender equality, structure policy and 
implementation at national and international levels. 

DIRECTORS: D MABILETSA(CHAIRPERSON), S NENE (EXEC. DIRECTOR), DR P LOLWANA, DR 

N MAGAU, DR M TSHABALALA, W DIREKO, H MKHIZE, S MOTLANA, NKOSI, 

| THABEHALI 

  
 



  

43 STATUS 

The commission should be a permanent constitutional structure that operates within the 
office of the State President and liasing with similar structures at regional level within 
offices of the Premiers. 

44 The commission should vigorously address the residual inequalities with respect to 
traditional authorities [chapter 3] and in particular the nature and consequences of marital 
regimes, the exclusion of women from public office as councillors, chiefs, council members, 

public service positions etc.. 

51 Public hearings, TV, radio, print media focus groups, educational projects with a strong 
focus on the use of vernacular, project design and evaluation. 

5.2 L ‘Women's National Coalition 
36th Floor 
Room 3609 
Carlton Centre 
Johannesburg, 2000 

.. NGO Planning Committee 

36th Floor 

Room 3618 

Carlton Centre 
Johannesburg, 2000 

” Mrs. Helen Suzman 

b Human Rights Lawyers 

9 SACC Justice and Peace Division 

b NGO Themal Groups on Peace and Equality 
c/o NGO Secretariate 

NB. Afford access to rural and working class women and gender sensitive men. 

SBONGILE 
EXECUTIVE DIRECTOR 
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Fakulteit Regsgeleerdheid LI NI S A Faculty of Law 

Department of Legal History, Comparative Law and Legal Philosophy 

Departement Regsgeskiedenis, Regsvergelyking en Regsfilosofie 

Tel : (012) 429-8412 
Fax : (012) 426-3442 

Home Tel and Fax : (012) 342-2883 

Snakes Nyoka 
Manager: Theme Committee 6 
Constitutional Assembly 
PO Box 15 
CAPE TOWN 
8000 

Dear Sir 

THE CONSTITUTION-MAKING PROCESS: COMMISSION ON GENDER EQUALITY 

Thank you for the opportunity of submitting comment on the abovementioned institution. ' 

1 REQUEST FOR STUDIES ETC 

We do not have any comparative studies on Commissions on Gender Equality available ‘ 

at present. However, such a study was initiated in January 1895 and will be forwarded to 
you upon completion (April 1885). Please bear in mind that the Women's Bureau has an 
impressive resource centre. If you wish to make use of this facility, you may contact Ms 
Barbara Wegg, telephone and tax (012) 47-6176. 

2 THE NEED OR OTHERWISE FOR A COMMISSION ON GENDER EQUALITY 

If the preamble and section 8 of the Constitution are taken into consideration against the 
background of our country’s history of discrimination, it may well be argued that *equality” 
is the grundnorm of the interim Constitution. 

Although an effort has been made to eliminate statutory discrimination based on sex and 
gender, instances of such discrimination ere stil encountered in many spheres. 
Discrimination based on gender and sex will not be eradicated by legislation alone - 
attitudes will have to change. An expert body which will make recommendations with 
regard to law reform as well as being tasked with the promotion of gender equality, will be 
essential in this regard. 

It not specifically addressed, the question of gender equality may well be afforded 

Dol ZPRL ORA LUO) BSA B (TR o IN 2242 93NN+ FAKGFAX (312) 420-3231 
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secondary status as initiatives to correct raclal inequality get off the ground. 

STATUS AND FUNCTIONS OF THE COMMISSION 

At this stage it is unclear what the relationship between the Human Rights Commission and 
the proposed Commission on Gender Equality will be. 

Section 7 of the Human Rights Commission Act merely states that the Commission "... 
shall maintain close liaison with institutions, bodies or authorities simllar to the Commission 
in order to foster common policies and practices and to promote cooperation in relation 
to the handling of complaints in cases of overlapping jurisdiction." 

Furthermore it is unclear what effect the possible introduction of Civil Rights Legislation 
may have on the functions of 8 Commission of Gender Equality. 

Until such time as these uncertainties have been clarified, we shall restrict ourseives to 
these general comments: 

The success of the Commission will depend, to a large extent, on the appointment 
of effective people to the Commission. The appointees should possess considerable 
expertise and credibility and should have a proven track-record of dedication to the 
ideal of gender equality. These requirements should be included in the statutory 
provisions relating to the appointment of members to the Commission. 

Proper consultation with Women's Organisations and other interested parties will 
be essential in ensuring that appropriate people are appointed. 

Apart from the promotional and advisory functions, the possibliity of an adjudicative 
function for the Commission should be considered. (This possibility will be 
considered in our comparative study.) 

Once the Convention on the Elimination of all Forms of Discrimination against 
Women has been ratified, the Commission could be tasked with overseeing/ 
monitoring the implementation of this Convention. 

The Commission could also assist with the report-back duties which will follow from 
ratification of this Convention. 

A mediation function for the Commission should be considered. 
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The Commission could play an extremely important role in establishing Codes of 

Conduct along the lines of the British ACAS codes. (This matter will be dealt with in 

our comparative study.) 

The Commission should be accessible to everyone. In order to promote such 
accessibility, its functions will have to be widely publicised. 

An Annual Report of the Commission’s activities should be published. 

The absence of relevant statistics Is an obstacle faced by many persons conducting 
research regarding gender issues. The Commission could possibly lisise with the 
Central Statistical Department in this regard. 

METHODOLOGY TO REACH OUT TO THE PUBLIC 

Reaching out to the public is essential to the effectiveness of a Commission of this nature. 
The following may be considered: 

1 

"Road shows" of experts conducting workshops/information sessions countrywide. 

Regionsl advice offices - one person in each Provincial legislature could be trained 
to fulfil this function. 

A series of in-depth articles in national as well as local newspapers. 

A phone-in information facility. 

A "user-friendly" booklet explaining the functions of the Commission should be 
compiled. 

GENERAL 

The above comments may not be regarded as representative of the Women's Bureau and 

all its members. There was not sufficient time to consult with our members on this matter. 
These comments follow from discussions held with the Executive Directors of the Women's 
Bureau. 
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This situation is unsatisfactory. Please bear in mind that most organisations will require at 

least two months in order to arrange meetings, workshops etc from which reprasentative 

comment can follow. 

6 INDIVIDUALS WHO MAY BE CONSULTED 

1 Adv Frances Bosman SC 
Tel: (012) 323-8302 

2 Prof Ronel Erwee 
Tel: (012) 420-3335 
Fax: (012) 43-7223 

3 Adv Elize Delport 
Tel & Fax: (012) 342-2893 

These persons are all directors of the Women’s Bureau. 

7 FUTURE CORRESPONDENCE 

Please address all correspondence to: 

Ms Nathalie Stockton 
The Women's Bureau] 
PO Box 75749 
LYNNWOOD RIDGE 
0040 : 

Yours sincerely 

  

ADV ELIZE DELPORT 
Executive Director: Women's Bureau of South Africa 

   



  

CONSTrmno 

ASSEMBLVNA" 

3.0 JAN 1995 
& Lrucleion Lourt 
Carstens Street 
JamooerskiooT 80Ul 
Tel. IS 7 ToAT & &SR 
Z& January 1975 

  

    

The Secretariat 
Constitutional Assemolv 

RE. SUBMISSIONS 

I woulo 1ike tTo supmit tne Tollowino cocument (for wnicn it 

nereoy assume copyrignt). 1 have EnTiTiec it “ApDorTion  &s social 

reec and & humanist theory of reproguctive Treedom”. 

  

zooressec toc Tneme Commitiee 1) AR entrencnen oiil 

it ie no doupt relevant to Tneme Committee  ©:@ 1) 

on Gender Eouality. if so. I would abpreciate 1t 1T & 

made anc Torwaroec. 

    

fv apoicgies Tor Tne untimeliness ©f MY SUDMISSICNR: MY ILR&NKS 

for tne willinonese toc be Tlexibie about the deadiine Og&te. 1 

icok forwaro to tne Committees responses &and am MmOre Than 

willing TO CORTripute -in  any way, time permitting- to Dolicvy 

orooosals On &DOrTiON. 

The worlk represented in the report iS DV NS MEans  Only My Own. 

to the extent that I have. Tor tne sake of Tlow ano Crevity (&no 

due to time constraints). oOmitted to acknowleoge Tne  many 

guoctatione anc paoe references it contains. 

I am registered at the U. Stellenposcn as, ~Master £ student 

iFrilcsophv). ana am in  the process Of COMBleting mv TNES1s. 

which ie on aporticn. My promotor 1s or Johan Hattingn. 

  

Yours respectfully 

Jonan E. Gropler 

  

 



  

AROFT LON &5 SOC1AL NMEED RND # 

  

—A. INTRODUCT 10N 

-A.1 OUTLINE. CONSIDERATIONS AND OESTACLES 

For & systematic expioration of &portion, mUch Theory On &nc 

most current general &TTiTUOES TOWaro apOriion represents &t 

Worst & crisic ang &t best & challenge. A systematic exploration 

of abortion MUST DE Critical 

% 1) of the nistorical conditions out of wnicn the need Tor 

&oorticn Ccan DE SNOwWnR TO &rlS€ 11N THE CAase of abortion: from the 

social realities of women wno confront tne abortion question. and 

1o women € complex anc cften contradictory awarenesses tnerect). 

  

8 wel 

% Z) of ite own —-humanist- prainciplies, aims and goals in 

terme of reproductive freedom —as the “right” to have children 

anc tne “rignht” not to have them— wnich maike criticism of the 

apove-mentioned historical conditions possibie. 

Moet current {including South African) literature on the 

moraiity of abortion and on how pregnant women ungerstana tnat 

moraiity’ ie counterproouctive insofar as it frames the “aportion 

debate” as & {eitner/ or) cnoice oetween the fetus’ “rignt teo 

iife® {the “pro-life" position) and the pregnant woman s "rignt 

tc cnoose’ (the “pro-cnoice” position). This assertion can be 

exic tc be the backoone of anvy properly svetematic enguiry of 

aportion thecry. Thie 1€ C pecause the meaning of “rignts”. 

“cnoice”. “morality®, “consent”., women’ 'S soCial mopilitv. 

  
 



  

¥ 3) the alarmiem &M0 NEQ&TIVIEM ‘WHRACN. 1N DOrtraying 

abortion as & “hare” cnolce evoring “1loss” ang “pain’. Ecnoes 

“rigrt- to- lafe“ inTluence and testifies to tne power of 

famiii1xl 10eclogy and thne TeTal imaQery that encoaes At} Trom 

whicn "elippery sleope® arguments and notions of abortion as an 

Hevil® {anC CONVErsely. &s & "necessary evil¥) derive tneir 

force: 

¥ 4) fetichiem. as the usages of fetal imagery (and leqal 

abortion) in neocconservative politics. 

The validation of tne project of critical tneory can be maoe 

concrete i. 

  

.c. aportion by focusing on the following aspects: 

pluraiism: humanism: historical amnesia. rignts, needs and the 

cociai: rignhte, l1DErty &ng CONSErvatism: ano tne oual concept of 

crisis: f{lived and systemic). 

.2 PLURALISM AND HUMANISM 

  

# cornerstone of modern. democratic societies is this: any 

ethical tfieorv which would claim that one and only one form of 

ii1fe ie compatible with reason. virtue, or morality, that “tne 

aood life" can be definec unequivocally anc witn certainty. ana 

wnicn would venture & material definition of tnis mooe of iiTe. 

would faill intoc doematism. In terms of abortion, this meancs: 2 

  

ie no longer possinle to answer the guestion “snould eacn ano 

every pregnancy be —forciol     croucht to full term 

UMarimous wWay. 

Humanism. in 1TE &SSCCiaTing ©F rationaliitv &nd COMSClOUSMESSE 

  

 



  

  

S1TU&ETION 0T & Dreanancy WhlCh & woman “wanis” DUt Cannot nave. 

Cr ThaT SNE OOES NOt Want &no 1€ Ma0E o Teel guilty Tor not 

Maving. 1S an UNJUsEtl Cne. WhNose terme &nc CONCltions MUSET DE 

refused. 

Fregnancy ano birtn are fundamentally social experiences- & 

woman coes not samply “get pregnant” and “oive birth’ lake tne 

fiowing of tides ano seasons. Sne COES S0 UNOEr TNE constraint of 

material conditions tnat set limite on “natural” reproductive 

ocrocesses —for example. existing Birin control meTnoos ana 

technoiocgy ana &cces:s to them: Class &nQ race 01vVisions anc the 

cistribution/ financing of health care: nuirition: empioyment. 

particulariy of women: and the state of tne economy generailiyv. 

Anc =ne does so withln & speciTtic network of social reilations anc 

social arrangements involiving herself., ner sexual partneris). ner 

cniloren and kin. neighbours. doctors. family planners, pirtn 

control providers anod manufacturers, empioyers, tne church, and 

the state. 

  

ONSERVATISH. 

The insistence tnat universalizable neeg interpretations move 

intoc the center of moral Olscourse is ROt just & oreat enrichment 

of etnical theory: the open refilection about our needs and the 

cuitural traditions in tne lignt of which thev are interoretec 

represent tne nighest stage of & numanist ethical crientation. 

  

CntS ClsScourse preciuoes the systematic consioeration of & 

  

wnole range O7 QUESTiOnS: Y00 recroductive tecnnclogles simply 

   



      

must carrv the neces ary Eenacling CONO1T1ONS TM&T Wlll M&KE Thnem 

concrete 

  

rea 

  

1Tanie an0 UnlvVersally avallable. TNat Certain 

cocial conaitions —decent hE&1Tn Care. EO0UCAT10M. housing, 

rutraticn, etc.- are so fundamental to indivioual moral agency 

and citizenship tnat society must provide it To Everyone. 

Recause pregnancles occur an women € DOClEes. 1NE Continuea 

pnossibility of an “unwanted” oregnancy alsc affect women in their 

capacity tc enjoy sexuality and maintain tneir health. To assert 

women = “right to chocose” is gangerous because it can easily be 

uses tc reinforce the view of &11 reoroguctivity as the special. 

piciegically destined province of women. Recent judicial and 

iegiciative ocebates in the U.S5. bear witness to 1Ts vulnerability 

To Dolitical MEnipulaTion. 

Neoconservatives’ receptivity to the classical, asocial concept 

of “"iiperty” informed the U.S. state under Reagan’'s attempt to 

rectrict womern's aportion accese throuah the accomodation of 

anti-abortion politice to the framework of liberal privacy. The 

forma: legality which a civil liberties strugale for ingdividual 

  

privacy” seeks assures women neitner material access nor moral 

and political legitimation in tneir aporticns. 

The assertion that juooments apout contraceptive satety., for 

example. can be made only in DErscnal terms assalls tne 

commitment to establisning anc enforcing generalizable stancarcs 

=7 meaith and saftetv that transceng ingivigdual juooments: tne 

neec Tor soccial standaras anc tnelr vigorous enforcement DEAnQ & 

matter of life and deatn. Apart from 1ts political ang 

  

 



  

These tnree tracitions of riahts odiscourse feed directiy into 

the two eccentlal 10E&S WhICh unoerliie & feminist view of 

reproouctive freedom: the Tirset ic ogeriveo from tne biciocgical 

connection between women & podies, sexusiity, ana reproduction. 

it ie an extencion of the general principle of “bodily integrity” 

or “booily self- oetermination” 1o the notion that women must obe 

apie to control tneir bodies ano procreative capacities. Tne 

cecond ie & “nistoricail anc moral argument” baseo on the socaial 

positicn of women &and the neeos that such a DDSlliDTl Qenerates. 

it etates that. insofar as women, unoer the existing division of 

labor between the sexes. are tne ones most affected by pregnancy 

ieince they are the onecs responcsicle for the care and rearing of 

children) it 15 women who must decide about contraception. 

abortion., and childrearing. Tnese two ideas entail two different 

perpectives: "lived crisic” and “systemic crisis®. 

iLiveo crisics refers to experienced needs, demands. Teelinas, 

and dissatisfactions that tne social structure generates in 

individuals, wnereas systemic cricsis articulates the 

contradictions, maifunctioning. and disturbances of social 

systems that derive from their structural arrangements in 

distributing wealth. power, and otner goods. The dual concept of 

crisis inTorme tne two dimensions which. when taken togetner., can 

be saic to aod up to & critical tneoretical perspective: tne 

"explanatory-— diagnostic” and the “anticipatory-— ciagnostic®. 

Reproouctave fTreedom, like reproouction, 1S SOC1&l ang :nogivioual 

2t the same time: 1t cperates at tne core of social 1ife as weil 

W n witnin and UpCn WOMEn € 1MC1vVioual DoOes. TREre 1S a Tension 

  
 



  

imoividual MOr&: &QEeny N0 CLTLZEnSn1D TN&T SOC1eTy MUST Drovioe | 

them 1o evervone. EXTENOE0 TO &DOrTi0ON. SUChH & CONCEDT OT soC1&l 

righte implies. T1rst. emDEOOlnQ aportion itsief in tne Tull 

range o7 SCClal SErviCces —NEaLTN Care, prenantxl care, chilid 

care. saTe anc reliable contraception. sex eoucation. protection 

from sexuai ang sterilization abuse- that make up authentic 

reproouctive Cholce: ang. second, standing in solidarity witn &aiil 

womern, Nowever Young or poor. o make sure tney N&ve &access to 

INOSE Services. 

=5 TOWAR A CRITICAL THEORY OF REPRODUCTIVE FREEDOM 

  

=Ecd AUTONOMY AND EGUALITY, FEMINISM AND THE SOCIAL 

Trnese two 10E&E. N TUrn. Trancslate into twWo Brincicies wnicn 

are indicspensircle To & humanlst orogram of reproouctive fTreegom: 

autonomy and ecuslity, in tne sense of control bv women over 

reproguctive matters ana greater shnaring of responsipility Tor 

suCh MaTTErs DETWEENn WOmen &angd men. Tne TencioncS DETWEEen These 

ideas are conciderable: now does one break out of the apparent 

contradiction oetween “women’s right to control® over 

reproguction &nc their neec not to be gefined Dy it? HOw COE:S one 

transform tne social relations of reproduction to oring men. as 

potential fatners. into those relations on an eogual bpasis? 

fitnouon neither of 1nNese l0eas &re OlSDENSiCle To a tneorvy of 

recroouctive freedom, nC poiltical movement for reproouctive 

rignis OF Women € Eem&NC1D&ation Nas yeT sustained tnis couble 

&gernca 1M & SYESTEM&TIC &n0 CONSXSTENT way. O TNE ONE nhana. & 

oolicyv EMDN&S1IANG Male snaring of Temale responsibllity coulo - 

  

 



  

nistoricallv cetermined. Epcially Organlzec activity iseperate 

from the activity of mMOTREring). encCOMDAsSing OBC1E10MS &Dout 

whnether. whnen. under whnat CONGiTiOnNs. and Witn wnom to bear or 

avoid bearang cniloren: tne material/ tecnnologic&al COnGitions ot 

contraception. &portion, and cralcbirtn: and tne network of 

cocial and sexual relations in which tnoSe OEC1S10ns ana 

conditions eX1ST. 

Human sexuality ie Ffuncamentallv social. involving reciprocitv. 

the comsciocue articuiation and recreation of desire. Sexual anc 

maternal meaningQs and practices Vary enormously tnrouch Nistorv. 

accross cultures, and within the same culture —indicating That 

+hese "natural® reaime of numan experience are inNcessantly 

mecisted by SoCial praxis ang design. The Same 1S true of 

contraceoption. aporticn, and cnildrearing practices. These 

concigerations make it important to keeo in mind that & woman's 

reoroductive situation is never tnhe result of biocloay alone. but 

of biciogy mediated by social anc cultural organization. Thnat is. 

it ie not inevitablie that women. and not men. should bear the 

main consecuences of unintendec oregnancy and thus that their 

cexual expression be inhipited by it. Rather. it is tne resulit of 

the socially ascribec orimacy of mothernocod in women's lives. Yet 

ciclogy & it is socially mediated by male—dominant institutions 

aifects &il women. 

  

A humanist DeErspective 

¥ 1) recognizes tN&T anTi—Numanlsm COINClO€S Withn an 
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aneTormine tne CODresslve SOC1OECONOMIC &n0 CLLTural conoitions 

That encumber TNE ME&MNLNC &nd EXperience of &Dorticn. The more 

aDOrTion wiil DEComE & Qenulne tool OT Treegom ratner tnan an 

cccasion 0T miserv: 

¥ &) recognizes tnat benino the “pro-lite” ioeclogy. whnich 

Oraws support from the 10ea Tnat Tne Tetus is & “seperate person” 

with an existence ingepenoent of the Dregnant woman, there 1s a 

strugoile not over the contents of the womb. DUT OVEr TNe Mmeaning 

of maternity and the competence of adult women To exercise 

juooment: & sTrugele in wnichn “moraliTv, “rapnte’ . Ychoice", 

“comsent®. &€ well as tne reiationsnib DeETWEeen women and 

pregrancy anc “Tetal personnood” 1S used o FESTriCt Women = 

morasl expression and SoCial mMOD1iiTy: 

  

% 7) recognizes that tne concept of “fetal personnood”. anc 

  

ite consecuencec Tor tne pregnant woman (forceo motnernood) 

raises ethical ocrotlems that Qo beyond the capacity of 

legisiative and judicial mechanisms 1o resoive. 

-EB.4 

  

“FETAL PERSONHOOD" 

The NUMan1sST/ antl-humanist C1STIiNCTION COMNC10ES With ETnical 

frameworxs contextuaiity or apstraction. On the sublect of 

womer's moral inTegritv. NUManiSTE CNOOSE TC S:0€ W1Th WOmen 

pecause tney will nave tre resoponsibility for tne results of The 

aportion Cecision. Tney Trust tneir aoliitv to weign tne 

arternatives carefulily. 

  

® oro—-iife sioe picks fetuses becauvse 

tney nave i1ttle configence in tne moral jucoment of women. Tnese 

  

 



  

western Eurcoean forepears Eurcpe ano that the “oreciousness” of 

€e&ch Ch110 1S5 & modern —a&nd tnorcushnly :LGEDiDQlCEi‘ invention. FAE 

TEMIN1St a&n&lveEls SNOWS. nNowever. tnis "mocernization® of 

motnerncoc. 2Tts “civiiization’ witnin tne properiy relations of 

the pourgecis family, may pDe seen as unoualifiediv “orogressive 

   
v 1T we excluce the vantace point of the motner nerseilf. 

Similarly., the idea of "fetal personnoog” and of tne fetus ac 

the primary protagonist an the aportion conTflict 1s relatively 

new to secular thought. wWnere tnat idea has emerged historicaily. 

it n&s been linkeo wilh an &ttack On the social Dosition anc 

moraiity of women. Indeed, the moral construction of tne 

“aportion dilemma” as one that Dits the TeETUS &CXAINST the woman 

in an aoversarial reiationsnip of tWo Seperate “Dersons” 1S not 

only & relatively recent conceot put alsc & oistortion of 

reality. Conservative movemente such as “right-to-life” seek to 

alter racically tne rationalistic concept of personhoocc inner:ited 

from tne liberal numanist tradition: tney degrade the strugales 

of large groups of living, mature, consciocus numan beings wno 

still nave not won tne rights of full perons, even in tne iiperal 

Dourgecis sense. 

ELEMENTS OF RIGH 

  

SYMBEOLISM 

The position that & fetus at any point of pregnancy, peginning 

&T Conceotion. 1S & Tull -rignt-pbearing- human DErson oroaches no 

comoromise. TNere are TNree constitutive elements in the 

conservalive SItrugole oOver MOoraiity: TNESE nave tC DE Sortec ourt 

   



  

Whiie the i0es of TETal 1NNOCEnCE Nas 11TTie consistency or 

thecibgical CORTERT. T 2E USEC CORTIMU&LLY DV The &nT1a00rTION 

movement tC MODliiTe MOral OUTIrage anc reiigious SEenTimMENT ir an 

attemot to JUET1TY &n &DSCIUTE DronibiTicn of &portion. ACOrTion 

ie consTructec &S murger anc Ttne Tetus &s & neipiess victim. 1T 

ziso implies that tne fetus 1s an oniect i oreference —nClier. 

cicser to BGoo. than women &nc tneir families: 1T Mmaxes 

  

conTliCTing CONCErns. Such &€ TNe neaitn or weili-peang of 

pregnant womer. nEQligibiE. TO & MOral IrECRTION TA&T CElEDrates 

FenURC1ATION &ne TUrnine away Trom tne worid. INE Woman wWho oies 

in crildpirt, DECOMES TNHE SURFEME EXamMDLE of olessed motnernood 

  

and Chrictian “self-sacrifice®. Against tnis. it MUST De asserteo 

n&T rEiiQlOus SECTarl&nlsm MISCUEeracing as UMivVEersa: moraiity 

carnot be summoned TC SETTlE TNE “anortaon ouestion’”. 

    
BIDLOGICAL REDUCTIONISM 

  

increasingiv. in response to accusations of reilolcus Dias &nc 

viciations of crnurch-state seperation. Ine evidence marsnaieo bov 

“pro-iifers” to aifirm tne oersonnoca of the fetus as its 

possession ©F & nNuman Dody &Nd QENCTYDE. Tnl; assertion of 

ccientific GoiectiviTyv COMES 1n & QEnerai 1C0ECIO0IC&L CLiMAte 

that nas seen the revival of genetic ‘tneories’ of race ano 

reductionist thecries of QEMETICE. TNE r1Se 0T SOC10D1CI00Y N 

  

Tne DRCHIAKST KDALNST 

feminiSm. TNE renewel resneEctanil 

  

o7 CiClOC1IC&1 &rCUMENTS 

eqnoDOrTing CENCEer CISUINCIIONS. 

recnnigues are useo     The 108& tna m Pl oF n -4 o o E n 

  
 



  

AMC. EVEN 1T ONE were TC CONCEOE TN1S reouction OT TNE Tetus 

i1CcentTtity IO 1TE CENEetlC Materi&i. ItnNls ooee not mMOVE UE CNE STer 

TOWarg ENoWlno What value o Cive Ine TETUS. WN&AT riagntse 1T Nas 

LELTINEr &5 & Cl&EE OY AN & DartiCular Case’. O WNREIner 1o reqarc 

1t & & DErSCon in TMNE MOra&l ano l1eoal Sense (Wnich 1S Tne onlv 

EENEE TNEre 1s). EEJHQ numan in & QENETIC SENSEe 1S Cl1sTinct Yrom 

BEeAnC human in & mora. SEense. The fetus 1S NOT & NUM&N DEXrSon in 

Tric i&TtEr cence: Therefore. WNATEVEr rigonis 1t may nave coulc 

not ooOSSinly OUTWELQR THE rignt 0T & WOman 1o CODT&In &n &bortion. 

csince tnhe rignts of actual Dersons ocutweign tnose of 

  

anv potential DErson WhENEever ThE TWo ConTiicT. 

Thie ooes not necessarilv mEan denving tnat the fetus. a&s as & 

  

numar: anc oOresentlv Sentlent being. is morail 

  

geserving of consideration. Or even IR&t 1t Can Make moral or 

emoticnal claims of those in cnarge of its care —-mainly pregnant 

women. The orooiem 1S tNat whatever TNOSE Cialms may be. they 

frequently COme 1NTO CONTlict with tne rigntse anc needs of women 

ano otners with whom they are connected whoc are (in the ooinion 

  

of numanists) full human cersons. But tne rigni-to-iife position 

  

either genies such ict or dissolves it into & cefinition of 

“mothernocc” that makes tne fetus’ life determinant of tne 

woman s. 

    A 

The right-to-ii:fe view of mornernooo is a maxture of reiigaous 

&T0 DiCl00ilC&1—OBTErminist elements. WOM&an DECOMES THE DASSive 

  

& seec. ADOrtion. Trom TN1s View. 1S & Ein 

  
 



  

aeen ner 

  

Tears TN&T WOMEN wWlil MO lonaer motner. 

  

THE DEVELOFMENT OF mMORAL FPERSONMRTOD 

Orie cf tne wave in whnich & Pumanlst view of personhooo begins 

tc acgrese the i1ssues tnat “right-to-lifers’ raise and to move 

well peyvond them 1S DV assertiing tnat the doctrine of fetal 

perconhood ie moraliy offensive: by asserting that the preformec. 

ceif-sufficient monac., of wnicn the Tetus as DErsOn 1S & Cruoe 

vuigarization, is chilosophicilivy. soCially &anc piclogicaiiy 

impiausinie. Biclogical OEBTErminlsm and moral absoliutism arrave 

2t tnhne same end. The Char0E IN&T WOMEn wht 0BT &DOrTions are 

invariabiv “seifien® anc “irresponsicie’ insulis not only women 

as moral aQents DUT MOTNErnood &S & NUMan DracTiCe ane & 

conscicus, demancing activitv. Wnat makes human life gistinct as 

ite capacaty for consciousness and sociability. Antiabortion 

discourse freguently contains tne “slippery siope” argument. & 

poiemicaxl device wnich leads fTrom fetuses to “eutnanasia’” among 

the mentally disabled, tne ohysically disapled, the elderiy. anc 

sc on. A humanlist perspective. On the otner nano, asserts that 

tnere ic & coherent expianation Tor why mOSt DEOPlE treat Dabies. 

for exampie. ciiferent from Tetuses, ano late fetuses difterentiv 

from early ocnes. 

“Pegrsonnhocc”. in TN2S ViEwW. 1S NOT STatiC. We become numanizec 

in & never—encing CEVEIODMENT INat 1nvoives., &5 CONSClOUSNESS. 

rationa: and “morail’ Tatulties Dut. mMOre Dramal feeiings. 

  

sensaTions, TNE DOCY —&n0 &1WAYS in The context of & relationsnao 

witrn otners. It 1is tnis relaticonsnit., this interdepencdence. IN&T 

  

 



  

worian - AS AC 

   
& social. relational concept ©f personnooG. DECAause 1T 1S 

focuseC on OrOCESE ratner than On SOmE 1llusory sunstance or 

Sroperty. &l10ws us TNE ONilv —NUMEN1ST— possipility of 

Eencompassing SUCh DEIROSE Witnin our moral Tramework. 1t gives 

numan content to The ctherwise mvetical. ADSTract notion o7t 

“potentiality.” FPregnancy £ picicoical CIMENSiONE &re MEClateo oY 

the sociail process ©f COMING 1NTC relationsnib. in tnis Case tne 

eariiezt. most eiemental relationship. WRICH 1S what numanizes 

  

£ver the conceot of “viabilitv®. wnenever it may occur. S 

meanlngiess -& OeviCE 1C Drotect doCctors against lawsulte anc to 

denigrate the role OF tne Dregnant woman in prenatal nurturing. 

Whst coes it mean. for examnle, to speak of viability in & 

spcietv that has no intention of providing care for tne cniicren 

of working motners. much l1ess abortea fetuses? More important. 

the fe;us ic never viable insofar as it remains utterly dependent 

jor ite survival on the mother or ancther numan caretaker until 

icng aftter birtn. 

& numanict DErspecTive asserts inat tnere is no eliminating tne 

oregnant woman 

  

arn active agent of the fetus’ “personnocod.” For 

ie nper CONSCiOUSRESEe that 1S tne conditicn of ite 

rumaniTation. ©f 1TS CONESCiOUSHESE €vGiving from tne potential e 

  

ine aCTU& it asserts that. in & cifferent sex 

  

&1 cuiture witn 

urrestrainec availapality of legzl. purlicly Tunced acortion 

  
 



  

WO 

  

Trom GCODS Where ThNEre m&Y DE SUDSTANnCes N&aIzaroous to 

renrooucTiviTv. 1Z) MEOlCal “aO0Vancest tnat treat the fetus as 

  

“patient” and tne Drecnant woman as the “maternal environment.” 

ano (3) ‘custody’ SUITS 1R wrach TNE NUEDand Or M&lEe pariner 

  

recoonlition &s &an egual parity in tne aportion agecisaon. 

Emoicvers. doctors, &nc oDotential fatners nave cliaimed 

st relationehape’ with tne fetus that conflict with Tne pregnant 

woman & ano Dreempt hEr Claim to autonomy. TNese &re. &t DEST. 

amoiguous areas. 

Some U.S. empiovers pegan in the late 1970s to adopt a oolicw 

of exciuding womern workers Trom jobs TR&ET involve substances 

  

nown to nazardous to the developing fetus. Emclovers in these 

industries state two motives for imposing such wholesale (and 

cex-giscriminatory) “protection’: one motive is leagal. the 

alieged concern abocut about employer iiapility for damagec 

offspring and future lawsuits by them or on tneir behalf. The 

other is “moral.” the alleaed concern with “protecting tne unoorn 

cnild” from harm. Of course. as labor and femimist activiste 

ooposed to such exclusionary policies have emphasized. the actual 

motive ise to shift thne costliv purden of reducing workolace 

Razards from the companles onto the emplovment status of women. 

Such poclicies ignore tne Tact tnat harmful agents may bDe 

Transmitted tc the fetus tnrouch the male s sperm. or may rencer 

  

cteriie. Hecause of the gencer Dlas bullt into reproguctive 

mecicine, scientific stucies nave focused largeiy upon the 

  
 



  

    

@ 

oregnant woman 1S nC ionger The only Or even Ine m&ln DAaTIent an 

an coeretrical situation. wnetner it 1s openeficial or unouly 

riskyv inm any Qlven case., 1T 1S Currently Deing used 10ecicolicaily 

to discrecit Or circumvent Tne OEclsion—making autoniomy oOF 

Dregnant Womern . Here &in womern a&re out anto an imposesipie 

  

cilemms, CNE WhHosSE Terms mMuUsSt DE OEeniea. Various Ouestions arise: 

#3if tne cdamaged Tetus can DE treateg. does thnat mean it must 

  

“1e trne woman guilty of neglect’ if she refuses ano 

compiicit in demying her own autonomy 1T sne coesn’t¥" 

  

-B.8.3 P 

Tne father s “right to decide”, “ecuality” ana “protection” 

nave DEeen anc Can be Turnec into poOl1itlc&l wWeaDOns to Qeny women 

tne concitions of auvtonomy. In both the custody and tne aportion 

situation. the actual inequality in women’'s and men’ s long-term 

and socially defined responsipilities for cnildren and in tneir 

access to thne means of support is disregarced in assigning 1egal 

righte. This is not to say tnat potential fathers mav never nave 

any iegal or moral claim or right to be consulted in these 

situations. But. & humanist morality cannot recoanize tne 

“marriage bond”. the man '€ oenetic connection to the fetus or tne 

iclogical contripution of his sperm alone as the bDasis Tor any 

such cisim. The only basis for such & claim to hnave moral weiont 

ie tnrougn the SOCi&l relationsnio ectabpilshec DETWEEn tne Mman 

anc tne Dregnancy -—the actual demonstration Of care ana 

imvoivement and resconsibility in TNE S1TUATION. or in orior 

  

no ENpEriences. 
  coparent 
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Leolc)ative &nO JUCLC1&: MEaSUres Challencing “women £ riont 1o 

crocse” 1ir the name ©f “Darent&l rignts” &re NOt 1N INE 1East 

motivated bv & SpArit Of SUPPOrt TOr women or shared 

recponsiplilty but by an &0VErsary DOSTUre an wnich tne woman 1S 

    
pitted against tne fetus and its “protective Tatner® tnere 1& no 

intenticn ©f questioning The EXisting &rranQements wWnEreoy 

orimary responsibility for most aspects ©f reproouction &ano cn:id 

care remaincs with women. Nor is there Concern about the 

implicatione that involuntary pregnancy anc crnildbearing may have 

for & woman'e life ana tnat of & orospective chila. On the ievels 

of both personal relationsnips DEtwWeen men &nod Women and bublic 

policy. There is & gilemma: how OO wWOmMEN NEQOtiate bDEIWeen tne 

cocial {vet perscnal; neec to exteno responsipility for 

reproducticn to men and the state and tne personal (yet social) 

rneed to oefeno tneir control over the terms anc congitions of 

reproduction? How does one create radicaily new arranaements of 

enared responcsibilitv for cnildren. including tne DOwWer over 

whether they are porn, in & wWorid wnere women still nhave power 

over little eisev 

  

This, in turn., &rOUSES an aWareness of tne injustice in the 

very occurrence of tne dilemma. One must. finaily, take & moral 

ctance that is also & political stance: to refuse tne terms of 

the ciiemma. TO rEJjECt DELNG Caught Detween unviable cholices. 

Thic e verv gifferent from demancing tne “rignt 1O CROCSE”. 

  

 



  

carei@ss” Or MOr&lly 1NSEnS1TivVE: Or. On tne 

  

oEtlents a-n 

contrary. that tney are STE€DE0 2N “gullt” anc "Oesp&ir”. 

Guilt does not exist in & vacuum DUT 1N & CONTEeXt Shapec oY 

nistory. politics. and reilQious ang moral cooes. Centuries of 

iiegal ano religiocus congemnation., along with tne iiveo reality of 

abortion as sinister. secret. dirty, and Oangercus. inevitaoly 

ctamps women € moral sense of abortion &s wrong Or OEV1ant. The 

aesumption of “reluctance” 1t & bow Dy liperal apoclogists to the 

ideciocgical power of the right wing and not & retiection of fact. 

Similariy, the much-discussed “ampivalence” of many women toward 

the experience of abortion (not tne rignt) often:.retiect 

conscious decsires thwarted by narsh realities. ConTliczing 

feelings should not be confuseo witn guilt. 

One s needs exist., and they have validity xlong with the needs 

of significant others to whom one is responsiple. in & context of 

interpercsonal relations for which the decision to have an 

abortion or have a child has irrevocable conseocuences. Uther 

children sexual partners. coworikere and kin have claims on one s 

time and resources: parents have legitimate expectations that 

their daughters develop the tocls of indepencence: & ootential 

child may be thought to have certain righte not to oe oelivereg 

into an environment that is sure to be unloving, unnesitny. or 

insecure. 1NESE CONSEQUENCES &€ not inevitaplie. put tnev are 

conseguences for others. Women perceive tnem to Exist., anc Inat 

percenticon affects tneilr COnRSEOUEnces GT INelr morai 
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COMSCICUEMRESE &0OUT &bDOrTtiCh. 1MNSOTar &S TN&T ME&NS &N assertion 

ot WOmEnR £ CO1lECTive riOnts &nG NEECS. MOt JUST & resignation To 

graim necessity. Insocfar as tne dominant patriarcnal idecliogies 

about abortion are DaSed On the concepts of maternal outy ana 

celf-denial. then Tor &il women the languaae of self-assertion 

containe an oppositional cimension. 

For & woman to say. 1n regard to aoortion. Y1 will oecige. 

based on my neeos s well as tnose of the (1ivinco) DErscons o 

whom I am immediately responsible,” is py definition an act o7 

recictance in the context of & cdominant 10ecloQy &na Culture tnat 

define her in terms of the needs of otners. vWe have toc recognize 

such aspirations. whern & woman saye. “It is my resconsibility anc 

nobodv eise’s.” resconsibllity DEgins to edge 1nto & convictaon 

of right. Seen from this perspective, 1t may be that a feminist 

or recicstant conscicusness emerges &S the COnNSeqQuence more tnan 

the cause of & decision to get an aportion. wWomen of all races, 

classes and age groups may perceive the necessity of abortion to 

be the result of external conditions rather than choice. but the 

act of choos:ing to cdeal with external conditions throuah an 

abortion is one of seif-determination and tnerefore seif- 

empowerment. In & culture that still underwrites women © 

powerlessness in the face of maternity anc moral cecision makana. 

it e & S0 in MOSt cases an Chiective assession of moral praxas. 

The gecicsion tc Qo aneae with & pirth, to decline aportion, 

nowever. in spite of cifficulities or tne resicstance of otners, 

m&y &l=0 EXOrese the morality of orasis. It deoenos on the 

  
 



  

   
& 

ano not part of ner oDoov. ne Tact remains thRat human emoryoes anc 

inFante are completely OEDENOEnT ON & Drimary CAretaker. whnoc 1in 

moet cuitures is tne Dloiogical motner. Tne TETUS has no 

rescurces to take care of 1tseit. IT Chnosen. MATErnity 1£ nRoT 

servitude. In can pe nieasant ana satisfying. socially as well as 

perscraiiy. But it 1€ &t The same Time & Service that every 

crniidbearinc woman Derfiorme for CLNErs. WhRaltever ner personal 

staxes in the matter. Morecver, 1t 1€ & SErvice TN&t regulires an 

irrecucicle purcen: the renunciation of DOGlly NE&L1TN &nd Well- 

peing for many MORTRS. DEYNaDS Wilh DEVYMENEnt Chysical 

Cconseguences —a oemano Thatl uncer anv circumstances otner than 

craiminal punisnment 1S Seen &S apsocliutely necessetating tne 

perscn £ voluntary COnsent. 

On trnis gQrounc &ione —the COnSeqQuences of pregnancy and 

crnildbirth Tor & woman € own bodv anc nheaith— ner autonomy in 

regard tco the abortion cecision is justifiec. Tnis is the core of 

tne Teminist basis for aportion. But in popular consciousness tne 

  

ocial cnpseauences" rationale may nocld Qreater sway than this 

feminist principle &t the present time. That is the noticn that, 

as iong & women &re assigned the maior buraens and tasks of 

cnildren’'s care. Then women MUSt retaln CoOntrol oOver tne terms 

and conditions of their birtn. 

There ie & loneg-standing tradition of Temale CUIrage &t malie 

cizims to know petter tnan tney the “cuties of motnernooo.® 

Feminists assert that INEre 1S NOTNING MOral aocout Qiving oartn 

tc chiidren tney cannot feeo or care for, thai 1t is preciseiy 

  
 



  

routine caretaking ©T TNElr CMNll0ren., Since not 00ina so wouwlo 

aseure tnElr L1C0SE ©f CUstoey in Tthe event 0T & JlsSpule. 

in tne Case OT &porIlOn. the sccial reality principle ouqnt to 

ieave wide latituae for greater involvement of men tnan currently 

exicts in responsibilitv for pirth contral and reoroouction. At 

the same time. The work &na Service of & woman S body in 

pregnancy puts her in & special Situation regarding aportion that 

can never be “equalliy shared.” Feminist Tnecry must develoo & 

concent of eouality inm which special needs are recognized vet not 

ziicwed to bECOmME the Cretext for social liandiiities. This means 

rejecting “maternal thinking® as & gencer-specific practice while 

deferncing abortich &S & QEnoEr-scecitic neea. 

Liberaie, on the cother hand. Qive manv utilitarian reasons Tor 

making &porticn & matter of women s individual cnoice. including 

tre unenforceapbiiity of criminal sanctions: tne need to iimit 

poverty. popuiation. child abuse, and birth cefects: and the idea 

tnat the law should not intrude on individual penaviour tnat 

causes no “social harm.” The reason for feminists nas to do witn 

none of these things but with the essentially moral guestion 

wnetner women are to be allowed “autnenticitv,” the power to act 

with moral freedom. Reproouctive freecom is not SO0 mucn & riant 

in the abstract juricical sense &S it is & bpasic numan need. & 

reec that is indispensible 1o DELNG & Derson. Lontrol over one's 

poawv. wnich., for women. includes control over wnetner. wnen., with 

wno ano in what clrcumstances thev snail bear children 1s not 

justr & libertarian “right” {i.e.. & Drivate Space in wnicn one ie 

  

 



  

MCr&l JUCOMENTS. WhHaTever & WOman S Tamlly &no sexual 

FELSTICNENIDE. WhHATEVEr Ner &0 Or marilal Or economic COnOlTion. 

  

whatever tne state ol nher neaitn or tnat of tne fetus. anc 

whnatever the society nas (Or N&S not) orovideo in -the way of 

crild care and relatec penefits. aportion is tabooc. Yet these are 

preciselv the conditione TN&T mMOSt Qirectly impinge on the 

meaning of chilobearing in tne lives of women. who are still tne 

ones mainly responsiple Tor cnildren after they are oorn. And a1t 

is tnese conoitions tnat., i1n tne last analysis. construct tne 

practacal moralaty. as well as the practice. of aoortion. 

SHa12 TWD DUBICUS IDEAS WHICH OBSCURE ABORTION AS SOCIAL NEED 

Because choices depeno on conditions existing in soclety. Tthere 

are anc can be no ingividual sclutions to tne dilemmas poseo by 

recroguctive poiitics. Feminist ano right-wing activism nave 

succeeded in oeprivatizing tne abortion issue and have pbrougnht it 

squarely witnin the arena of political discourse. The practical 

content of feminist aportion politice nas impiied social 

soiutions. To demanc that tne state provioe unifeorm, funced. anc 

rign—gu&ality aportion services to ail women nas peen to 

acxnowlecoe tnat &bortion Should be & matter of publac 

responeipility and not of “private crnoice” alone. 

Yet Teminist thanking about &LOrTion COnTinues to reflect Twe 

REEUMDTIONS TNAT CDSCUre tne ways in Which aDortion is a Dasic 

neec of women. which i1s cifferent from eitner a “necessity™ 

  

i or a “cnoice” {(unnecessary). TnEse —-gubious-— 

   



  

'Ne DE1E OT TMN1S w2CTiM1Zing. ViCTAM-ODLI&MlNG DOS1TION 1S & 

DErEDEeCTIVE ThEt rEOQUCES WOMEN € CONO:T1O0MN UNiVErsally to "male 

vaplence.” It also igexlizes moThernoocd. impiyving TNat the 

termination of every UNWaNTEO Dregnancy 1S SOMENOW & Tragecy. 

Wnatever this intention, TN1E Vview does not accord with tne 

facts. Many, pernaps most, abortions are not the oroduct of 

“grim., oriven desperation.” but of women’ s sober determination to 

take noid of their lives and, sometimes. of & sense of enlarceo 

power Tor being able ioc do so. Nor can we expect tnat in & 

society where women entered sexual intercourse willingly. wnere 

adequate contraception was & genuine social priority. there would 

e ne nc "abortion issue.” We cannot assume that there will ever te 

  

nonharmTul CONMIraCeptive 1N & NUMan Anot merely 

& technical sense. While the terms of the need for abortion will 

change, the "abortion issue” will not go away. 

The view of abortion a&& & necessary evil pborn out of cesperate 

circumstances is a liberal accommodation to recent waves o7 

antiaportion ideclogy. It is cilearly mistaken: it deniecs that the 

easing of women’ s access to birth control and acortion iwnicn are 

positively reiated) cocincides with periods of thneir increasea 

social power and status: while restrictions on that access 

usuaily indicate & Droxd-scalie attack On women £ sexual anc 

soccral autonomy and On SOC1&! MOvements. wWhat makes aocortion 

i INE Shame &nt Quilt causec by INE TWe . Neavily 

igeclogical notions that &il women st1ll learn to some cegree: 

  

tne asSsSoCi&tion of TEITUE withn “papy’ &nc INE &0OrIion WOMEn 

  

with “Dao motner.” anc | TNE &SsSumpTiOon IN&t sex Tor oieasure 

  

 



  

Tartrer & SOC1ETY MOVES TOW&rO TIra&nsTorming INe ODDressive 

SCCIOECOMDMAIC &MC Cultural COMOlTIONE TN&T ENCUMGEr THRE mMEaninc 

ano experience of &DOrtilon TNE MOre will &DOrTiON DECOME & 

geruane tocl oT Treecom TNan &n OCC&saon oF misery. Iin tnas 

regaro. it is samilar TO WOrk Or givorce. 

3 Seconc. 1t mEanS TNat the Neea Tor &portion 1S Universal 

in tne sense tnat ite availability is essential to all women. Tor 

  

it definmes the terme ano conditions of “womannooc” 1n Thne 

cociety: and it is specific in tne SENSE TNAt Tne Neeo Qrows out 

of & particular set of problems. Not being &ble to et an 

&DOrTion when Sne Needs 1T Presents & woman with irrevocaoie 

conseaquences for ner sexuality, her ©ody. &no ner re:ation o 

materritv. Tnese are very different consegquences Trom tnose 

confrontes oy & woman whose desire for children 1s inwartec oy 

economic. political or piclogical circumstances. 

    

    

TING THAT THE “RIGHT 70 rif 
NOT TO HAVE CHILDREN® ARE NOT 

    

EQUIVAL 

For the feminist movement for reoroouctive rignis in the uU.S.. 

reproguctive Treedom Nas Qenerally Decome unOerstood &s iNVolving 

much more Than &CCESES to safe. iE0&l &DOrilon. FOr example. The 

Comittes Tor ApDOrrion RigQnhTE ano AQ&inst STErillzation ADUSE 

  

SpEllE oOLT —in 1TE organiz&tion&al Orincinles— IN&T o 

category of women —poor., young Or cisacled- snould De exciucec 

from reproguciive Treecom. 1t &1SC0 Cal - n -, Q & D&SE1C EConomic anc 

S0C1a: Changes: equal wages for women., Oecent noOLSINCG. a0EQUAaTE 

weltare cenefits, relliacie CnR:l0 Care &NC QOO0 SCNOOLIS, &n enc to 

  
 



  

MMCTMEer SOUrce O7 SOC1&.: CORTIAICT in thne Treeoom T 1M01viOUuals 

to mave Criloren. CULTE SEDEr&Te Trom The NEEC OT WOMEN TO Nave 

control over their Tertiiity. 18 TNE EXistence of reas cniloren. 

WNo nave SEDEraTE NEECs Trom Darents. ThE Principle that society 

nas an obligation to Drovide 1Ts Children with not only tne best 

poesirnle nealitn cCare, ECuCcation. KOUSinQ. &N nuirition, but &liso 

W1th Drotection Trom abuse may JUustify public intervention an 

parentse’ rignts over tneir chiidren. Tnere are. nowever, 

cifficuities in reconciiing society S OCI1l0&TION TO SURDOrT 

recple © OESire TC Nave CRil0ren —tneir DroCreative Treecom— withn 

its responsipility to provice resources Tor INOSE Chxloren. wnere 

Ine State &m0 Tamily &re €till cominantiy OD&Irliarcnal anc women 

rave littie power in formulsatino 

  

N&TiOn&l poiicv. TNE PracTtical 

application of chnilcbearang restriCIiOns may DE COErcive ana 

a - n n Y aminatory. Yet. even 1T we 11vEeC 1N & SCC1EeTy WNere Qenaer. 

ClasSe ano racisl egquaiity have been achlievec. & poiitics of 

  

recrocguction woulc STill EX1ST. 1N INE TENS:On DETwWeen “sSoCial 

rignt” as defined by tnose in power and tne gesires of 

individuzis. 

vicmer. coliectively. and especially women of color and tne Door. 

  

1 essentiaiiv poweriescs. Once again, oolitical context 

makes all thne cifference. Tne immediate poiitics Tor seexinag to 

create recroductive Treecom 1S & Tignt fTor tne conoiticne of 

ecuxliity: to remove the political. institutional. ano cultural 

to reaii1zing & soci&l concept Of women £ reprocuctive 
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PREFACE 

The following comments on the nature of progressive democracy 
and its implications for gender equality are submitted to focus 
attention on the values we believe must be contained in South 

Africa's final Constitution. 

It furthermore points to specific issues that need to be addressed 
by the Constitution - and appropriate legislation - if our vision 
of democracy is to proceed beyond 'lip service' to non-sexism, 
and to become more than a farcical suggestion of a just society. 

The specific issues referred to are not discussed in detail in this 
preliminary document - but are raised to indicate our hope and 
concern that consideration of the issues will be a central focus 

for the constitution-makers. 

The election promises of the majority party in the Government 
of National Unity led the citizens of South Africa to expect that 

it will be a priority to formulate a Constitution specifically 
intended to permit the emergence of a totally non-sexist society. 
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We thus look forward with great hope to the efforts of the 
constitution-making body : Relying on them, and the rigor of 
their efforts, to give solid form to the social aspirations of the 

nation. 

Addressing the problem of gender equality means giving 
consideration to every social institution, including, 
inter alia, Education, Health, Economy, Security, 
Development, Justice, Environment, etcetera. 
In this document we obviously do not present 

specific propositions addressing the problem of 
Gender Equality in every arena and 

clause of the Constitution. 
Rather, we make the assumption that the 

constitution-makers will work from the broad 
perspective of the intention to establish a non-sexist 
and non-racist democracy - and that they will not 

rest until they have generated a Constitution 
embodying this ideal. 

However, from developments to date, it seems necessary to point 
attention to certain (underexplored) specific areas. 

  
    

As the process evolves, and should it appear necessary 
in the light of the initial submission of the 

constitution-makers to the people of South Africa, 
we will add further participatory comment on the 

constitution as a whole. 
    
 



  

We consider it the responsibility of the constitution-makers to 
research the constitutions of progressive democracies globally 
when addressing key issues referred to in this document, as an 

aid to the formulation of our own Constitution. 

In addition, we assume that all participants will resource as 
much literature as possible around the problem of gender 

equality - and appropriate methods that can be utilized to 
overcome the problem of gender discrimination. In this way, 
participants to the constitution-writing process will ensure that 

they are sufficiently informed to place this country, our 
constitution, and our legislation at the forefront of progressive 
democratic thinking and legislation, in accordance with world 

developments. 

During the last thirty years much international material has 
not been available in South Africa. If we hope to make a 

meaningful and judicious transition from apartheid to a non- 
sexist and non-racist dispensation, research conducted 

internationally on Gender Equality must be assimilated and 
incorporated into the constitution-making process. 

.............. 

  

  

    

    

At present, the suggestions in this document 
are submitted as preliminary proposals, which 
should be taken account of, and developed by, 

the constitution-makers. 
  

We look forward to a process that is consistantly consultative 
and transparent, honouring a vision of integrity, justice, and 
entrenched democratic principles - in the formulation of a just 

Constitution for a non-sexist and non-racist South Africa. 

   



  

CENTRAL ISSUES TO BE ADDRESSED URGENTLY IN 
FORMULATING GENERAL PRINCIPLES FOR THE CONSTITUTION 

AND SUBSEQUENT LEGISLATION - 

TO ENSURE GENDER EQUALITY IS ACHIEVED : 

1. DEMOCRACY AND THE CHARACTER 
OF THE STATE 

(ACHIEVING A JUST AND NON-SEXIST SOCIETY) 

2. GENDER EQUALITY 

2 (i) EDUCATION FOR SOCIAL TRANSFORMATION 

2 (ii) FREEDOM OF SPEECH 

2 (iii) PRO-CHOICE LEGISLATION 

2 (iv) QUOTA SYSTEM 

2 (v) CUSTOMARY LAW 

3. SECURITY   
 



  

1. 

DEMOCRACY 
AND THE CHARACTER 

OF THE STATE 

NOTES ON VARIOUS ASPECTS RELATING TO THE NEW SOUTH AFRICAN CONSTITUTION 
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1. DEMOCRACY 
AND THE CHARACTER OF THE STATE 

These comments refer to the nature of democracy, and to the manner in which a State can 
be constituted to ensure its democratic character. 

The document makes the assumption that constitution-making in South Africa is taking 
place at the tail-end of the 20th-century, and that as constitution-makers we are in full 
cognisance of developments world-wide, and can utilize global experience to constitute 

a truly progressive democracy. 

We are thus in a unique position - in many older democracies, social thinking may have 
evolved to a point which is substantially more sophisticated than the ideas embodied in 
their constitutions - in which instance both constitution and legislation may impede the 
possiblity of social growth. (Since law, and interpretation of the law, determine patterns 

of social behaviour, as we have seen with our previous constitution and legislation.) 

The character of South African society is at this historical moment not crystallized and 
fixed in an old mould, but is rather in a 'fluid state' - it will be constituted and given form 
to a large extent by the way in which its formal constitution is written. The constitution- 
writers are thus faced with an enormous obligation and responsibility - to ensure that 

the constitution is commensurate with the promises for a transformed non-racist and non- 
sexist South Africa made by the Government of National Unity, and commensurate with 
the most contemporary thinking and legislation on issues of non-racism and non-sexism 

that exist globally. 

It would be a tragic historical error if we did not live up to the promise of the revolutionary 
shift from apartheid to democracy that has so dramatically touched the heart and mind 
of the world - if we did not live up to the possibility of utilizing world experience and 
research to create what could be the most progressive constitution in the world: A 

constitution reflecting evolved global thinking around non-sexist and non-racist social 
orders. 

In the light of this perspective, the problem and challenge of creating 
a non-sexist and non-racist society is at the core of state-making/ 

state-construction - and provides the central challenge in the 
establishment of true democracy. 

NOTES ON VARIOUR ASPECTS RELATING PO THE NEW SOUTH AFRICAN CONSTITUTION 
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DEMOCRACY AND THE CHARACTER OF THE STATE 

The new South African Constitution should constitute the social climate and legislative 
context within which we can truly begin to create a new South Africa which does not 

simply replicate historical patterns of oppression. The Constitution should thus present 

the society with an invitation, a challenge, and the legislative platform within which to 
transform itself. 

The new South African Constitution could provide the opportunity and the legislative 

blueprint for a Reconstruction and Development programme which is not half-hearted 

and hypocritical, but which truely embodies a political vision based on the intention to 
establish a non-sexist and non-racist democracy: 

    

The promise that the 1994 elections might lead to the emergence of 
a non-racist and non-sexist democracy excited the judicial conscience 
of the world - and made this election perhaps one of the most significant 

political events of the century. 

Our final constitution will provide evidence of how far we intend to 
fulfil this promise as a constitutional reality. 

  

If we are serious about constructing a true democracy then the eradication of racism and 
sexism will be the central intention governing our understanding of what the State should 
be; the central intention governing how we phrase the Constitution as a whole; and the 

central intention at the heart of all legislation. 

Since our society has traditionally been one that is both unmitigatedly racist and 
unmitigatedly sexist, this will mean a complete legal reformulation of our understanding 
of how the State should operate, and of how relations between citizens will take place. 

The Constitution, as a ‘cornerstone document' should provide a framework for 
transformation: an infrastructure that will shape the nation. 

NUTES ON VARIOUS ASPECTS RELATING TO THE NEW SOUTH AFRICAN CONSTITUTION 
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DEMOCRACY AND THE CHARACTER OF THE STATE 

In the light of the above, it is clear that to create a new 
South Africa, racism and sexism will have to be dealt 

with across the board. 

It is thus, in fact, inacceptable to have a separate 
GENDER COMMISSION to address the problem of 
sexism - rather, in every area, clause, and bill the 

problem of sexism should be central. 

THE ESTABLISHMENT OF A MARGINALIZED 
AND GHETTOIZED GENDER COMMISSION CAN 
EASILY LEAD TO 'WOMEN'S ISSUES' BEING 
CONSIDERED SECONDARY, RATHER THAN 
INTRINSIC TO THE TRANSFORMATION QF 

SOCIETYAS A WHOLE, AND AS AN 
ESSENTIALASPECT IN THE CONSTRUCTION 

OF ADEMOCRATIC STATE. 

While I believe this perspective is the only democratic and judicious approach to the 
formulation of our new constitution, I have at this time taken cognisance of the current 

formulation of committees - and have placed most remarks under the category 
TRANSFORMATION/GENDER, expecting this document to be addressed in detail by 

Sub-Theme Committee 6. 

However, I would suggest that this document should also be taken account of by Theme 
Committee 1, assessing DEMOCRACY and the CHARACTER OF THE STATE (with 
especial reference to comments of education and re-training) - as well as by all other 

committees. 
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2. 

GENDER EQUALITY 

NOTER ON VARIOUS ASPECTS RELATING TO THE NEW SOUTH AFRICAN ¢ 

  

INSTETUTTON 
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2. GENDER EQUALITY 

2. (i) EDUCATION FOR SOCIAL 
TRANSFORMATION 

2. (i) a. If we are to translate the rhetoric of non-sexism into a social reality in 
South Africa, re-training programmes will have to be conducted across 

the board to transform people's approach to gender. 

2. (i) b. The Constitution must contain a clause ensuring not 
only the Right to Education for all, but specifically the 
Right to a non-Racist and non-Sexist education for all. 

Such a Clause could operate to: 

(i) ensure that eductional textbooks do not contain sexist material, or 
material which reinforces traditional stereotyes supporting gender discrimination; 

(ii) make mandantory the re-training of trainers - who will otherwise 
inevitably replicate old habits of speech and inference; 

(iii) make mandatory a reassessment of the use of male pronouns in all 
textbooks - since language defines perception, and our image of the world; 

(iv) ensure a systematic redressing of past discriminatory practices - 
which have led to women not obtaining top posts within the education system. 
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2. GENDER EQUALITY 

2. (i) FREEDOM OF SPEECH 

2. (i) a. LIMITATION CLAUSE 

A Restriction or Limitation Clause should be incorporated into the constitution 
specifically addressing the problem of hate-speech - the use of language which denigrates 
and undermines the dignity of any person. This Limitation Clause, addressing the issue 
of the Right to Dignity of the Individual, is the natural counterpoint clause to the Freedom 

of Speech Clause. 
Without the inclusion of such a clause, one invites a situation condoning violence and the 
degradation of persons through language - ignoring the reality that freedom requires 

concomitant responsibility. 

Once such a clause is included in the constitution, it can then be applied in a variety of 
contexts. 

For example, it would self-evidently apply to all educational curricili - where all 
manifestations of gender-stereotyping should be defined as a form of hate-speech: in the 
same way as all forms of racial stereotyping should be eradicated because they undermine 
the dignity of the persons involved. It would also have applications in terms of media 

representations of women. 

2. (ii) b. CENSORSHIP VS RESPONSIBILITY 

The approach to the issue of freedom of speech in South Africa has been tainted by the 
nature of censorship within the context of apartheid. 

Censorship has thus come to be equated with authoritarian repression. 
In this equation, unrestrained freedom/liberty is regarded as good, and censorship/constraint 

as bad. 

This unfortunate reductivism have removed the importance of giving cognisance to the 
problem of ‘hate-speech’ - or speech t\ghich has the effect of undermining the dignity of 

e individual. 
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2. GENDER EQUALITY : (i) FREEDOM OF SPEECH 

While this is a complex problem, which will have to be debated in the society - without 
a clause countering the Freedom of Speech Clause, citizens of South Africa, as well as 

the Constitutional Court, will not have the constitutional back-up to explore in depth the 
complex relationship between the Right to Freedom of Speech on the one hand, and the 

implications of the Right to Dignity of the Individual on the other hand. 
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2. GENDER EQUALITY 

2. (iiiy PRO-CHOICE LEGISLATION 

2. (iii) a. LIMITATION CLAUSE 

A Limitation Clause should attend the Right-to-Life Clause, stipulating that the woman's 

right to control her own body takes precedence over the Right-to-Life Clause. 

2. (ili) b. COMMENTS SUPPORTING PRO-CHOICE LEGISLATION 

The issue of pro-choice legislation - the necessity to make available to women the option 
of abortion as a method of fertility control, is central to the task of ensuring women's 

emancipation in South Africa. 

A situation must be avoided where a Right-to-Life clause can be used as an instrument 
to tilt the balance in favour of one side of the argument. 

In progressive democratic thinking world-wide there is a recognition of the Reproductive 
Rights of Women. It is imperative that a clause acknowledging this is built into the 

current constitution. 

(In this regard, the INTERNATIONAL WOMEN'S RIGHTS ACTION WATCH can be 
consulted for appropriate information.) 
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2. GENDER EQUALITY : (iii) PRO-CHOICE LEGISLATION 

There is no doubt that the problem of a pro-choice perspective - the right of a woman 
to choose abortion for regulation of fertility, should this become necessary - is controversial. 

Giving cognisance to this, and to the diversity of public opinion on the issue, progressive 
democratic thinking gives recognition to the right to individual choice. 

It should be reiterated that the problem of abortion should in no way be compared for 
instance, to that of murder: While in the case of murder all societies agree on its criminal 

nature, the case of abortion is quite different. 

In all known societies there is a wide range of opinion on the issue, as there is in most 
religions, as well as within the medical profession - both in South Africa, and internationally. 

Arguments can, and have been presented, to support both Pro-Life and Pro-Choice 
perspectives. 

Progressive thinking acknowledges that this controversy will not necessarily 
be resolved at any stage - since strong religious, moral, social, 

cultural and historical factors are at stake. However, since there can be 
no unequivocal and definitive resolution to the question, it is 
inappropriate for the State to prevent the Right to Choice 

by the woman herself. 

Pro-Choice legislation thus allows for choice by adherents to both arguments - a truely 
democratic resolution; while any legislation counter to this clearly, in authoritarian 

fashion, acknowledges one side of the argument, while ignoring or summarily dismissing 
the other. 

NOTES ON VARIOUS ASPECTS RELATING TO THE NEW SOUTH AFRICAN CONSTITUTION 

Subwuitted hy Nina Roows 15   
 



  

2. GENDER EQUALITY 

2. (iv) QUOTA SYSTEM IN ALL SPHERES 

Measures to ensure that 'Equal Rghts' rhetoric is translated into 
social reality 

A SEPARATE DOCUMENT ON THIS ISSUE WILL BE SUBMITTED 
IN DUE COURSE. 

Comment will be made on the implications of the ANC 33.3% quota (adopted during 
the 1994 elections) - for government, education, commerce, legal institutions, etcetera. 
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2. GENDER EQUALITY 

2.(v) CUSTOMARY LAW 

A SEPARATE DOCUMENT MAKING COMMENT ON CUSTOMARY 
LAW WILL FOLLOW IN DUE COURSE. 

In addressing the problem of customary law, it should be self-evident to the Constitution- 
makers that at this historical juncture, and in the light of our expressed intention to establish 

a non-racist and non-sexist South Africa, the only law that should be customary in the 
new South Africa is law which unequivocally affirms gender equity. The 'custom' of 

non-discrimination must become the paramount custom in this country. 

All legislation must be aimed at eradicating discrimination on the basis of gender. 
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3. 

SECURITY 

NOTER ON VARIOUS ASPECTS RELATING TO THE 

  

F SOUTH AFRICAN CONSTITUTION 
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3. SECURITY 

3. (i) SECURITY APPARATUS 

3. (i) a. SECURITY AND THE INDIVIDUAL 

3.(@)b. SECURITY AND THE COMMUNITY 

3. (i)c. SECURITY FORCE SPENDING VS 
SPENDING TO MAINTAIN SOCIAL SECURITY 

A SEPARATE DOCUMENT COMMENTING ON THE NECESSITY 
FOR A HOLISTIC AND BALANCED APPROACH TO THE 

BUDGET WILL FOLLOW IN DUE COURSE. 
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CONCLUSION 

This outline of issues crucial to the structuring of the new constitution is 
of necessity synoptic in nature - the intention has been to highlight areas 
intrinsic to the construction of a true democracy, that have not been given 

sufficient attention in the social arena to date. 

The democracy that we generate in South Africa does not have to be flawed 
by the restrictions and failures evident in older crystallized democracies 

- we have the opportunity to-learn from the mistakes and limitations 
embodied in earlier Constitutions. 

At the tail-end of the 20th-Century - in the light of research conducted 
internationally during the past 30 years on the problem of gender, by, inter 

alia, the United Nations, as well as in the light of improved global 
information dissemination - we have a profound opportunity and 

Tesponsibility to lay the framework for an enlightened democracy which 
does not replicate the errors of the past. 

While legislation alone does not construct social reality, without the 
legislative infrastructure suggesting a social vision, we cannot hope to 

build a nation. 

The constitution-writers have an obligation not to retreat into platitudes, 
stereotypes, and traditions which entrench oppression while suggesting 

liberty. 

Let us meet the challenge! 
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PLEASE NOTE 

As indicated, all issues have been addressed 
in a synoptic manner. 

If extended discussion is required on any of 
the issues addressed in this document, I am 

| willing to submit further material, or to 
  

present verbal submission.   
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APPENDIX TO THE DOCUMENT: 
NINA ROMM - INDEPENDENT SUBMISSION 

TO CONSTITUTIONAL ASSEMBLY 

Background as political activist and citizen engaged in the project of 
social transformation. 

Founder : Women Acting to Remove Restrictions Interfering with Obtaining 
Rights 

(WARRIOR) - 1995 

Leader : Women's Rights Peace Party 
(WRPP) - 1994 

Founder and Co-ordinator : 
‘Women for Women in Government 

(WWG) - 1993 

1982 - 94 Present lectures, seminars, workshops across South Africa in 
business, university, and community contexts on various aspects of creative 

social change. 

1984 Sabbatical research program conducted in South Africa and the 
United States on THE ROLE OF CREATIVITY IN INDIVIDUAL AND 

SOCIAL CHANGE 

1977-87 Lecturer/ Senior Lecturer University of South Africa - Department 
of History of Art and Fine Arts. 

Special research area - Creativity related to Individual and Social 
Transformation 
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