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Tha Members of the Negotiation Councll
World Trade Centre

Fax : 397 2211

Dear Sirs

THE ISSUE OF A FEDERAL OUTCOME TO
THE MULT!I PARTY NEGOTIATION PROCESS

We write to give expression to our grave concern about the course of the negotiation
process on the fundamentally important issue of federalism for South Africa.

We represent a growing group of South Afrlean academics, business and professional
people who are united, either through its Board of Trustecs or Its Board of Referencs,
and irgspective of colour, creed and political party affiliation, in the conviction that
without a constitutional dispensation firmly based in the fundamental characteristics
of federalism, this couniry's future course will be directed along the path of conflict
and disaster.

While it is for South Africans to fashion their own constitution, the lessons of our
history surely compel us to the conclusion that the thorough-going dispersal of power
from the centre and the meaningtul empowering of SPR's, consanant with the
principle of subsidiarity, are indispensable prerequisites to the future peace and
prosperity of our land. This means major entrenched autonomous powers Including

taxing powers In the SPR’s without the existence of concurrent overriding powers at
the centre.

When powerful overseas volces who wish South Atrica well, such as President Clinton,
advocate a federal system of government for South Africa, surely this needs to be
taken very seriously. His is & country whose goodwill, Influence and international
leverage can play a major role in the development of South Africa’s human and
economic resources. The more reason therefore that the tried and tested - and
universally acclaimed - constitutional way of federalism, particularly for countries which
have divided societies, should be the preferred form of state for South Africa.
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Given the advanced stage of negotiations it is of serious concern 1o us that the multi
party negotiations at Kempton Park have to dats failed to address the applicabiiity of
federalism, in a spirit of inclusivity, fairness and determination 1o objectively consider
alternatives, by the production by the Technical Committee on Constitutional Issues
of a draft constitution premised on a true federal model - so that it could be debated
alongside that of the draft which Is now being reshaped and refined and which Is
premised on a unitary state foundation.

In our oplnion, this represents not merely an error of judgment, but also a potentially
tragic political subterfuge, which if not correctod in the unwise and headlong rush to
achieve interim constitutional finality, could spell the beginning of the end of the
territorial integrity of the country,

In addition, the proposal that the appointment of judges to the Highest Court in the
land should be a matter within the President's discretion (notwithstanding the need
for him to consult) is a *Trojan horse* and would open the door to the total negation
of the Bill of Rights. Furthermore, it is disturbing indeed to learn that so essential a
right, that private property expropriated by Government should be paid for
“expeditiously” has been called into question by certain parties of the ANC/SACP
alliance, on the grounds that expeditious payment may not be possible because
government might not have the funds in hand at the time. This would open the door
to such cynical devices as were practised in post independence Zimbabwe whan the
government expropriated the foreign securities of residents and ex-residents al market
prices but issued them with government bonds bearing & 4% per annum rate of
Interest and providing for capital repayments after only ten years In yearly tranches,
which rendered them worthiess.

Even at this eleventh hour, we appeal to you to reconsider the major failings of

the dialt vunstitutions, and of the very process ltselt, 10 empower true tedoralism and
1o ensure that the necessary guarantees are In place to ensure a truly federal
outcome. To do otherwise will be to court national disaster and, we use the words
advisedly, an outbreak of secessionist wars.

We enclose a memorandum of the Trust in amplification of its position, together with
a copy of its Charter and Objects and a recent press statement.

We trust that these representations will recelve your most urgent consideration.

Yours faithfully

Tl

J R LANGEBRINK
TRUSTEE

Encl.




‘ FEL 15.Nov .93 14:15 No.003 P.03

3o i @ %
i = a

. THE DEFENC! OF PO Box 160Q Parklands 2121
DEMOCRACY Eliondi aine

‘rlenhone: (011
il ] 'Rus‘ e Fax: {011) BBO-6505

BUILDING A CULTURE OF DEMQCRACY
ACCORDING TO THE PRINC'PLES OF FEDERALISM

ey tay l14b 292

Memorandum concerning fedearalism and the New South Africa
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what ig federalism 7
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1. A federal state 1is a state which exists at two distinct
levels. The division of powers between tha two lavels is
specified in a written document and rigid [ 4{e. not easily
alterible 1 constitution which is thus often described as the
sovereign entity in federal political systems.

2. The original, exclusive and autonomous powers allocated to
both levels of government must be mecaningful [ 4if not, the
crucial distinction between a genuine federation and a
decentralised unitary state 1is8 negated )] and osach level of
government must possess the neceassary political and fiscal
autonomy to undertake the functions allocated to it,

3. A constitutional court exists to enforce compliance with Lhe
constitution end to resolve any differences that nmight emeorge
between federal and state qovernments, A Bill of Fundamental
Human Rights also dinvariably forms part of a federal
constitution,

Majox Advantages of Federalism
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1. By czeating additional state gouvernments to which functiong
and responsibilities are allocated, a federal form of state
brings government ‘closer to the people'. It thus enhances the
accountability of government to the governed - tha essence of
true democracy.

2. By effectively decentralising political and economic power and
decisjionmaking, fedcralism makes it possible for geographically
large and/or culturally diverse states to avoid disintegration
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Qnd preserve the advantages of c¢lose association when contlicting
interests and centrifugal forces pull states apart. The benefits
of such states include cconomies of zcale and the cultural
intexchange possible in multi-ethnic states.

3. By dispersing political and economic power, federal states
prevent the excessive accumulation and possible abuse of
governmental power at the centre, a typical feature of the old
South Africa and the Soviet Union.

4. Federal states allow more latitude for policy innovation and
pluralism [ given the fact of a number of distinct governments |
in tackling ec¢onomic and social problems.

why the New South Africa needs to be Fedcral
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1, South afxica is both a geographically large and cultyrally
diverse state. A federation is therefor better suited than a
unitary state to accomodating these complex structural 'givens' -
especially if a democratic political system is desired.

2. There is not one state in the world which is equal in size
to South Africa and democratic in character without
simultaneously being federal.

3. South Africa is widely recognised as being one of the mast
ethnically diverse and dceply divided societies in the world.
This ethnic diversity is nct as common wisdom has it simply thae
result of apartheid and is also not something negative. Apartheid
was designed to eliminate 'the problem' of diversity, but failed
because it regarded diversily as a negative. Diversity is, in
fact, a great strength if it 18 accomodated and respected as it
is in a federal demacracy.

4. The division and decentralisation of power which is implicit
to federalism is a sins qua non for democracy in South Africa.
Without federalism the ethnic conflict which ia already evident
will dintensify for control of the centre, Regional secession -
possibly accompanied by war as in the Bosnian case -~ becomes
more likely - 1f not inevitable,

Negotiations and Federalism

1. Despite a common-assumption that regionalism is simply a code
word for faderalism, the Kempton-Park conatitutional
negotiations have to date not produced a genuinely federal
intexim constitution ie. one in which both federal and atate

governments have distinct and meaningful powers and
respongibilities,
d. Todate the powers and responsibilities that have been

allocated exclusively to the SPR's in the various draft interim
constitutions have been largely limited to marginal issuas such
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.as town planning, markets anda pounds and ragulating cqsino'a,
racing and gambling [ Section 118 1. However, Jh&? is more
important is that in terms of the various drafts JSPR's will not
enjoy exclusive powers ovex inter alia housing, education and

policing.

2., The successive draft interim constitutions have in fact
progressively empowered the federal or cgntral leval ot
government at the aexpense of the SPR's. This 1a& inter alia
reflected in -

* the wide range of concurrent powers specified in recent
drafts of thae constitution

* the absence of fiscal autonomy for the SPR'a

* the deprivation of the power of the SPR'a to pursue their
own economic daevelopment inter alia thrxough the raising of
their cwn foreign loans

* the absence of provision for separate constitutions for the
SPR's in recent drafts of the constitution [ such
provisions existed in earlier drafts ], and

* the inc¢lusion of clauses in recent drafts of the
constitution which provide wide discretionary powers to
central government tO legislate on the exclusive areas
allocated to SPR's in the interests of inter alia
'uniformity' and 'national security'.

3. The top-dowa nature of the constitutional negotiating procaess({
none of the envisaged SPR's are in fact a party to the envisaged
constitional contract ] and the surprisingly weak dJdefense of
tederalism by supposedly pro-fedaral partics at Kempton Park
makes it highl unlikely that a genuinely federal interinm
constitution will emerge in the teeth of determined cpposition by
leftwing unitavists. Tha nature of the process of transition and
E?e constitutional talks themselves have had a decided unitary
as.

4. The method suggested in the draft interim constitutions for
enacting a final constitution al80 makes a genuinely federal
final constitution for the New South Africa highly unlikely.

5. The £inal constitution only requires, at best, the approval by
two thirds of all the members of the Constituent
Assembly/central parliament. In the 'worst case' scenaric a final
constitution can in fact be enacted by an ordinary majority of 31
% [ Section 68(92]) 1. Approval by legislative bodies [ SPR'gs ]
within the envisaged regions is not envisaged.

6., A number of the 27 constitutional principles 1listed in
Scheduls 7 of the various draft intexim constitutions and which a
final constitution will reflect are relevant to rfederalism |

principles 15, 17, 18, and 20 - 24 1, but are open cnded and
provide limited insurance for a federal disgpensation.

What does it mean to state [ principle 17 ) that "each lavel of
government shall have appropriate and ...powers and functions

Y
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‘.hat will enable each level to function effectively" ? To provide
that the allocation of powers between the different levels of
government ''se made on & basis which is couducive to financial
viahility at each level of govexnment ..,. which promotes
national unity, legitimate SPR autonomy and cultural diversity" |
principle 17 ] is to effectively leave the allocation of powers
to a popularly elected Constituent Assembly and to an
unaccountable and as yet ill-defined Constitutional Court.

A centralist, unitarist bias is also dominant in the crucial
principle 24 which lists various criteria to determine which
powers be allocated to the national and SPR governments. The
naticnal government may intervene in the already limited powers
allocated exclusively to the SPR's "where it is necessary for the
maintenance of essential national standards, the maintenance of
economic unity .... national security” and "where mutual co-
operation is essential or desirable or .,. required to guarantee
equality of opportunity'. Reference is alsc made to uniformity,
minimum standards and "where there is necessity for South Africa ,
to speak with one voice' - considerations which are all [
centripatal in consequence. The potential scope of SPR powers is :
further diluted by sub-principle 24(9] which provides that in
event of a disputa concerning powexs allocated concurrently to
national and SPR governments ''precedence shall be given tg the

legislative powars of the national government",
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BUILDING A CULTURE OF DEMOCRACY
ACCORDING TO THE PRINCIPLES OF FEDERALISM

Beg No 146 /93

8 NOVEMBER 1993

The Defence of Democracy Trust is committed to promote a culture of democracy according
to the principles of Federalism. In the short term this means that the Trust Is keenly aware,
and concerned with the outcome, of the negotiation process at Kempton Park.

We are extremely concerned by the type of documentation emerging from the process at the
World Trade Centre, which In our view, is not conducive to the establishment of Federalism
in South Africa, and still moves within the culture of a unitary state.

We do not share the opinion propagated by large sections of the media that the recent
amendments to the constitutional draft either establish or are a step forward to break the grip
of the present unitary form of state. On the contrary, It seems clear 10 us that a major step
backward has been taken in the 18th report of the Technical Commitiee drafted on the basls
of the recent agreement between the ANC /SACP alliance and the South African government,
The pretence that provinces had *exclusive® autonomous powers when these were subject
to central government overrider has been dropped and what is being purveyed as Federalism
by the media is now exposed as nothing more nor less than the present form of state with
regional characteristics.

This 18th report transtorms ail the powers of the provinces into concurrent powers, where
previcusly lists of exciusive and concurrent powers existed, and shortens the list of such
powers. The list of powers are far less extensive than the powers which unitary states with
regional characteristics usually accord to their regions. This list of powers is tolally
insufficlent to establish a system which could seriously be compared with established Federal
gysiems In the world.
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For Federal principles to operate, the powers of the provinces must be exercised In autonom y
and not under the control of overrding concurrent powers of the central government,
Similarly, In order to guarantee its financial independence, a province must have original
taxation powers and a constitutional entitlement to a share of taxes raised at national level.
For example, provinces would not have the right to levy Income tax and company tax and
such other minor taxes permitted to them would be subjact to central overrider.

Instead of limiting the power of central government, as a Federal systom does, South Africa
secms poised 1o perpetuats In the hands of new masters, a well worn unitary system with all
the levers of power in place 1o over-govern the lives of its citizens in the pursuit of uniformity,
re-distribution and equality. Business should not have any delusions in this regard.

It is Ironic indeed that a party which was so well versed In the art of manipulating power in
a centralised unitary state for its own ends, Is about to make it possible for its successors to
do the same.

Without exclusive autonomous powers in the hands of provinces which cannot be Interfered
with by central government, it is apparent that the very core of Federalism has been denled.
On this showing, the cause of liberty and democracy has received a major setback.

The time has come for all of South Africa's committed Federalists to take a common stand

on this issue.

Issued on behalf of the Defence of Democracy Trust by Francois Marals.
Office telephone (011) 886-8001, home telephone (011)783-3462,




THE CHARTER OF THE TRUST

The Trust shall minister to the needs of the South African
people in terms of the following criteria:

@ Al peopie shail enjoy the same parti Ipatory fights in the
political process at local, regional and rational eved.

@ The Trust is opposed to any fom of totalitarian
govemment. it opposes collectivism as a polRical and
economic system. R rejects Communesm and Manst Soclailsm
as historically proven unworkable ideologles, as phiosophies
which singulaity 1all to provice the basis for 3 compassicnate
crvillsation or 1o meet man's pursurt of peace, prospenty ard
happiness.
@ The Trust favours a muiti-party, federat / federakiype form
of govermment, separation of pOWers, aulonoMous powern I
the regions and at the centre, and 3 free market economic
em, with the minimum of f Intervention. R
befieves that increasing the size and ceritralisation of
govermment and increasing the functions of government ad
act as brakes on materal progress and as destoyers of
personal freedon.
©® The Trust conskders that the purpose of govemment b (o
advance the interests of the community and W Interere N
the thves of Citizens as littie a3 possible,

@ The Trust views the abuse of power and any consequent
comuplion on the part of goverment Or ity agents in e
adminustration of the community of the community’s affalrs as
morally reprehansible and totally unacceplable.

@ The Trust believes in an independent judk ary and the ruie
of law. it bedieves in the nght o private property. i believes
thal Indduals should be enabled 1o laln and enjoy the
fruits of ireir Labour. it belleves n the wanctity of the family. in
indnidua! dignity and self respect Iy the protection of cutural
and reiigious diversity; In the right to privacy and eQuality of
opporturuty for al,

@ The Trust upholds freecom of religion; the right to ife;
freedom [rom torture and inhuman and degrading treatment
or punshment; freedom from servitude: the right to dedy

and security of the person.

opinion in ail sphenss of human endeavout providing
ihat the exercise of such ights carmies with R duties
and responubilities a3 considered recessary in a free

andd comoxrati sockety.

@ The Trust favours freedom of expression and freesom off»
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@ The Trust supports the enshrinement of an entrenched Bil
of Rights in 3 federal / federakype Constitution. The Truat
rejects viokence as a politkal nstnument and believes that
uniess them is a viabile culture of democracy prevalent in the
body politic characterised by lokerance of diftering poitical
views and cultural and religious diversity, liberty will be
gravely threatened.

& The Trust opposes nationalisation, supports privatisation,
and belleves that all and every effort must be made, with
great urgency, Lo revitalise the South Alrican economy, R
Debeves that If the South Al an economy s unabie o offer
e promise of addressing, within 3 reasonabie perod of
time, the batk: aconomic aspiratons of dsadvantaged South
Alricand, the vability of 3 multhpady demodraxy in South
Alrica will be severely threatened.

THE OBJECTS OT THE TRUST

In the light of the charter of the Trust, the objects of the
Thust shall be to!

® Yo directly promote, develop, nurture, 2dvance and
contend fog through the metium principally of education,
operaing within the cultural, religlous, political, socio-polical
a4 other processes, the prvxiples and policies of &
pon-racial, muitparnty, federal of tegeral type, [roe enterprse
democracy for South Africa. constitutionally salegquarded by
an entrenichad B of Rights and an independent Judiciary, n
the convicion that therei lies the best means first, of
securing and safeguanding Cvil, individual and mligious
liberty Ror the peopie of South Alrca and of acheving
national reconciilation, secondly, of protecting cultural ana
religious diversity and human nghts and ihirdly, of uniocking
the Nalion's human resources and potental to enable & W
redress past wrongs and advance ihe econom and woxial
weil being of all its peopie,

@ Receive and solicit lmevocabie donations as wefl as fundg
sponsorships, grants and inhentances both in South Alrica
and overseas for the fuifiment of the objects referred 1o in
the paragraph above;

@ Grant financial and matenal support 1o any benefickyy
which seeks to fifil the atove objects by donation, w of

othenatss,
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