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CONSTITUTIONAL ASSEMBLY 

THEME COMMITTEE 2 
STRUCTURE OF GOVERNMENT 

THEME COMMITTEE MEETING 

Please note that the above meeting will be held as indicated below: 

  

Date s Wednesday 19 April 1995 

Time £ 10h00 - 17h00 

Venue 5 V454 

AGENDA 

1. Opening and Welcome 

2. Minutes of Theme Committee Meeting (3 April 1995) 

3. The National Assembly 

4. The Senate 

5. Any Other Business 

  

  

6. Closure. 

HASSEN EBRAHIM 
EXECUTIVE DIRECTOR 

CONSTITUTIONAL ASSEMBLY 

Enquiries: James Nene Pager: 468 - 5050 Code 9127 
Tel: 403 - 2109 

Thomas Smit 403 - 2281 

Charmaine Fredericks 245031 ext 2272 

  

 



  

(Theme Committee 2 - 19 April 1995) 
  

CONSTITUTIONAL ASSEMBLY 

THEME COMMITTEE 2 

MINUTES OF COMMITTEE MEETING 

Monday 3 April 1995 
18h00 

  

PRESENT 

Mahlangu MJ (chairperson) 

Ackerman C Msomi M 
Beyers AS 

Biyela BP (Alt) 
Daile N 

Doidge GQ 
Eglin CW 

Foster JA 
Grobbelaar PW (Alt) 
Hendrickse PAC (Alt) 
Lebona HJP (Alt) 
Ligege MG 

Mabudafhasi RT 
Mohlamonyane GM 

Mahlangu JL (Alt) . 
Mars | 

Marshoff FB 

Mashile NL (Alt) 
Milangeni A 

Mushwana GM 

Mutsila | 

Mwedamutsu MJ 

Ndlovu VB 

Olifant DAA 
Pahad EGH 
Phakathi NE (Alt) 
Phohlela § 

Rabie JA 
Ranchod BG 

Sekgobela PS (Alt) 
Sethema BEE 
Shabangu S 

Steenkamp PJ (Alt) 

Taunyane DP 
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IN ATTENDANCE 

Nene J, Smit T, Van Wyk DH 

1. OPENING AND WELCOME 

1.1. The meeting was opened and chaired by Mahlangu MJ. 

THEME COMMITTEE MINUTES (13 March 1995) 

2.1. The above minutes of the last meeting were adopted subject to the 
following correction: Beyers AS had been present. 

ELECTORAL SYSTEMS WORKSHOP PROPOSAL 

3.1. The following programme was tabled by the TC2 Technical 
Committee: 

1 

6. 

Proportional Representation and the 1994 Election: the effects 
on election campaigning and accountability - an empirical 
analysis 

- Mr Pierre de Vos (Law Faculty, UWC) 

Towards accountable proportional representation: Combining 
proportional representation with constituencies 

- Dr Jaques de Ville (Law Faculty, UWC) 

Appointment to Parliament other than through direct elections: 
Members nominated by the executive, senators elected by the 
National Assembly 

- Dr Tiya Maluwa (Law Faculty, UCT) 

Electoral systems and party democracy 

Electoral systems, parliamentary autonomy and party control: 
An international perspective 

- Mr Micheal Krennerich (Centre of Political Science, 
University of Heidelberg, Germany) 

Regulating the electoral system in the final constitution 

3.2. Discussion of the tabled programme proposal followed. A concern 
was noted that more focus was needed in the programme, because 
all parties had agreed to proportional representation. Information was 
therefore required on proportional representation, as well as 

Embargoed until 10h00 
3 19 April 1995 
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3.2 

3.3. 

proportional representation combined with elements of constituencies, 
and how these systems work in different countries. It was also noted 

that the CA will have to decide on the system required, whereas a 
detailed Electoral Act will follow only thereafter, which Act will 

regulate that system. 

After hearing suggestions of various combinations of programme 
items which would best suit the above needs, the meeting agreed to 
the following: 

(i) that there shall be a separate workshop on the election of 
members of the Senate (in other words item 3 of the proposed 

programme falls away for 8 May); 

(ii) that the programme shall include item 2 (combining 

proportional representation with constituencies) of the 

proposed programme. This item shall form the essential core 
of the workshop; 

(iii)  that the programme shall also include item 5 (international 

perspective); 

(iv) that item 4 (party democracy/representation) shall be 
incorporated throughout, but shall not be dealt with as a 

seperate item; 

(v) that there is a need to hear how systems of proportional 

representation function in other countries, and experts with this 

kind of knowledge should be invited; 

(vi) that Professor Albert Venter of RAU be invited as a further 

participant, and parties were invited to submit other names to 

the Core Group; and 

(vii) that questions shall be held over until the end of the 
presentations. 

The meeting agreed that the items agreed to (see items 3.2.(ii),(iii), 
and (iv), shall constitute the programme of the above workshop and 

that it be scheduled to take place on 8 May 1995. 

ESTABLISHMENT OF COMMISSIONS 

4.1. The memorandum from the Executive director enquiring whether there 

are any requests for further Commissions from Theme Committees 

Embargoed until 10h00 
a 19 April 1995 
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4.2 

was tabled. 

The meeting agreed that TC2 no longer requires the establishment of 
any Commissions. It was noted that the initial idea to establish an 

Electoral Commission (see Minutes TC meeting 30 January 1995) was 

now belated. It was agreed that information in respect of electoral 
systems be obtained by means of workshops. 

5. SUBMISSIONS 

5.1. The following Work Programme for Block 2/3 prepared by TC2 
Technical Committee on the request of the Core Group (see minutes 
of CG of 29 March 1995) was tabled: 

(1)  Theme Committee 2 has received the political parties’ 
submissions on block 2 and 3. In addition numerous 
submissions from the public have been received. It has 

become necessary to analyse, debate and assess the 

submissions with the view of drafting a report to the 
Constitutional Committee. 

(2)  Blocks 2 and 3 can be divided into the following topics: 

(a)  National Assembly 

(i) Size 

(ii) Election/removal 

(iii)  Presiding officers 

(iv) Committees 
(v)  Rights and Immunities of members 
(vi)  Powers and functions vis a vis the executive 

(b)  Senate 

(i) Purpose and functions 

(ii) Powers 
(iii)  Election 

(c)  President 

(i) Election 
(ii) Powers (ceremonial/executive) 

(i)  Removal 
(iv)  Term of office 

Embargoed until 10h00 
A 19 April 1995 
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(d)  Cabinet 

(i) Appointment and dismissal 
(ii) Responsibility, individual and collective 

(3)  Plan of action 

(a) Drafting of reports by Technical Advisors (each drafting 
a report on one topic), analysing: 

M Political party positions: agreement, disagreement 
(ii) Public submissions: additional proposals, support 

for particular proposals 

(b) TC2 meetings (scheduled for week of 18-21 April set 
aside for CA work) 

(i) Presentation of Technical Advisor’s report on 

topic 

(ii) Presentation by political parties on points of 
disagreement 

(iii) Debate on points of disagreement, agreement 

(iv) Discussion of public submissions 

(c) Drafting of reports by TC2 on four topics 

(4) Time table 

(a) Drafting of reports by Technical advisors: 

(i) National Assembly: 10 April (distributed to TC2 
before Easter Weekend) 

(ii) Senate: 10 April (distributed to TC2 before East 
er Weekend 

(iii)  President: 18 April (distributed to TC2 18 April) 

(iv) Cabinet: 18 April (distributed to TC2 18 April) 

(b)  TC2 Meetings 

(i) National Assembly: 18 April 

(ii)  Senate: 19 April 
(iii)  President: 20 April 
(iv)  Cabinet: 21 April 

5.2. The meeting adopted the above Work Programme, subject to the 

Embargoed until 10h00 
2 19 April 1995 
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following amendments: 

(1)  Inrespect of 4 (b) (Meetings), it was agreed that meetings will 
take place as follows: 

     
        

      
  

COMMITTEE DATE & TIME AGENDA 

Core Group Tuesday 18 April Preparation for Theme 
(if necessary) Committee meetings 

Theme Committee Wednesday 19 April National Assembly and 

10h00 - 17h00 Senate 

Theme Committee Thursday 20 April President 
14h00 - 18h00 

Theme Committee Friday 21 April Cabinet 

9h00 - 13h00 
  

5.3. The meeting agreed that supplementary political party submissions 

may still be submitted, and that the above TC2 Technical Committee 

reports will reflect submissions at hand when the reports are drafted. 

The ANC in particular indicated that they wish to submit a 

supplementary report concerning the Senate, which report they will 
try to submit by Friday 7 April 1995. 

5.4. The meeting also agreed that within block 2/3 the issue of checks and 

balances shall have to be reflected in the reports, as an undertaking 

to that effect had been made in TC2's Report on block 1 as at 2 
February 1995. 

5.5. A concern was noted that the Theme Committee does not meet often 

and long enough, and that the Core Group in this way disempowers 

the Theme Committee. 

6. ANY OTHER BUSINESS 

6.1. The meeting table and noted the following memoranda for 
informational purposes: 

(i) Appointment of Technical Experts to Technical Committee; 

(ii) Proposed Workshops by Commission on Provincial 
Government; 

(iii)  Proposal by Electoral Reform Consultancy Services; 

(iv)  Utilisation of 18 - 21 April for CA Work; 

Embargoed until 10h00 
5 19 April 1995 
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6.3. 

6.4. 

6.5. 

6.6. 

(v)  Advertising Block 3; 
(vi)  Traditional Leaders; 

(vii) HSRC Submissions Pertaining to Provincial Government; and, 
(viii) Proposed Discussion/Lunch with Group of Westminster 

Parliamentarians. 

In respect of 6.2. (iii), containing a proposal for assistance by the 

Electoral Reform Consultancy Services Ltd, the meeting tabled and 
noted the contents. A concern was expressed that the meeting 
should not put themselves in the hands of this organisation, as the 

question of finance may be a problem, and as the organisation deals 

with the whole ‘ambit of electoral issues, and not merely 
constitutional matters. However it was agreed that if it did not entail 
any costs, a meeting with them would be in order, 

In respect of 6.2. (iv), it was agreed that the utilisation of that week 
had been dealt with in the meeting. 

In respect of 6.3. (viii), it was noted that the Core Group had agreed 
that Ndlovu VB attend the meeting. 

The Return of Service tabled by the Secretariat was adopted, subject 

to such changes as parties may submit to the Secretariat. 

CLOSURE 

7.1. The meeting closed at 19h40. 

  

Signed by Chairperson 

Embargoed until 10h00 
7 19 April 1995 

  
 



  

CONSTITUTIONAL ASSEMBLY 

6 April 1995 

To Theme Committee Chairpersons - II, lll, IV, V,VI 

Re: CPG workshop on Traditional Authorities : 20 - 21 April 1995 

Please find attached a copy of the workshop programme from the CPG on 

Traditional Authorities as per their workshop schedule issued to all Theme 

Committees. 

15 persons from the Constitutional Assembly have been invited to participate. | 
therefore propose the following delegation subject to Theme Committee approval; 

Theme Committee Il: 3 Theme Committee members 
Theme Committee lll: 2 Theme Committee members 

Theme Committee IV: 2 Theme Committee members 

Theme Committee V: 2 Theme Committee members 
Theme Committee VI: 2 Theme Committee members 

Technical Advisors: 2 from the Ad-Hoc Committee on Traditional Authorities 

2 staff members from the Secretariat working with the Ad-hoc Committee. 

| would appreciate it if | could receive feedback and confirmation as to whom 
would be attending from each Theme Committee by not later than 18 April 1995. 

Thanking you. 

Hassen Ebrahim 
Executive Director 

  

Enquiries: L Meyer (4032264) 

Room 903 Regis House or 

T Kgosidintsi (4032264) 
Room 904 Regis House 

  

P. 0. Box 15. Cape Town, 8000 

Repuy Of South Africa 

Tel: (021) 245 031. 403 2252 Fax: (021) 7% 160/1/2/3. 461 4487. E-mail: conassem@ iaccess.za 
  

i~ - 
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1995-03-30 

The Chairperson 

Constitutional Assembly 
P O Box 16 

CAPE TOWN 

8000 

Dear St 

INVITATION TO PARTICIPATE IN A WORKSHOP ON TRADITIONAL LEADERS AND THE 

NEW SOUTH AFRICAN CONSTITUTION: 20-21 APRIL 1995, PRETORIA 

mmmnwonmwmmhmm.wkfiopm
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levels of government. 
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Marks Convention Centre. _u_pnnfiun18:OOmm'sday20Mw1e:30m 

Friday 21 April. . s . 

The Commission was established by the interim Constitution to faciiitate the 
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dispensation with regard to provinclsl systems of govemment (including local 

government). This includes matters such as the allocation of powers, traditional lsaaders 

and intergovernmental relations. 

The alm of the workshop Is to draw from experiences of other African countries with a 

view to: 

s developing a conceptual and practical framework for traditional leadership in the 

South African context 

L exploring the Constitutional provisions regarding traditional leaders 

s exploring proposals for constitutional provisions and other necessary or desirable 

arrangements 

  

N PROVINCIAL GOVERNMENT 
stablished in terms of section 163 of Act 200, 1993 

260 Walker Street Sunnyside Privats Bag X887 Pretoria 0001 

Telephone (012) 44-2297 Fax (012) 341 8452 

 



  

International experts from a number of Africsn countries will provide key inputs at the 

workshop. The emphasis will be on active participation, discussion and debate. 

The workshop should be attended by representatives of provincial governments and the 

provinces’ constitutional committees, local government bodies, members of the 

Constitutional Assembly’s Constitutional Committee and relevant theme committees, 

representatives from the provincial Houses of Traditional Leaders, and the Commission 

on Provinclal Government, key departments of the national govemment, and 

representatives of other bodies and organisations closely concerned with traditional 

leadership issues affecting provincial and local government. 

On behsl!f of the Commission, | cordially invits you to nominate and arrange for 15 

from the Constitutional Assambly (to be drawn from the Constitutional persons 
Committes and the relevant theme Committess) and in addition, the relevant technical 
experts, to partiolpste in the workshop. 

On the basis of discussion at the workshop, and other submissions, the Commission will 

prepare draft proposals to be submitted to the Constitutional Assembly, and to provincial 

governments and other intarested parties for further comment. 

Lunch and tea will be provided at the workshop. The Commission will be responsible for 

their own accommodation and transport although transport will be arranged to and from 

Jan Smuts Alrport if required. 

A draft programme and reply form are enclosed. Please fax or phone your response by 

7 April, 1885. 

Directions to the Eénvention Centre will be sent to you on recelpt of your reply form. 

Wae look forward to hearing from you. 

Yours sincerely 
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DRAFT PROGRAMME 

TRADITIONAL LEADERS AND THE NEW SOUTH AFRICAN CONSTITUTION 
Thursdsy 20 April 

Session 1 

13:00 Registration and tes. 

13:30 Welcome, Aims of workshop and constitutional provisions. 

  

Mr Thozamile Botha: Chair of the Commission on Provincisl Government. 

Historical background to traditional leadership. 5 

Prof. Tom Lodge: Political Studies Department, University of Witwatersrand. 

An update on Houses of traditional leaders. 

Adv. A. Mangens (Northern Transvaal) and Adv.M. Mablletsa (Northwest). 

Questions. 

Experiences from other countries: 

Nigeria. 
Prof. O. Aborisade: Obbsfemi-Awolowo University, Department of Public 

administration. 

Uganda. ] 
Dr A.S. Wamala: University of the North, Department of Public Administration. 

Tea 

Tanzania 
Prof K. Miti: Political Studies Depsrtment, University of Venda 

Namibla 
Mr C.J. Keulder: Namiblan Economic Policy Research unit 

Questions and Discussion 

Close 18:00 

12 

  

 



  

Session 2 
7:30 Tea 

Experiences from other countries cont. 

8:15 
Botswana . 
Ms P. Venson: Managing Director, Institute for Local Government and 
Development. 

Swaziland 
Prof. L.P. Vorster/Whelpton: Department of Indigenous Law, University of South 
Africs. 

Questions/Discussion 

Session 3 

Key issues 
Prof. P. Zulu: University of Natal, Centre for Social Development Studies. 

(Subdivide into three groups) 

Questions and Debate 
*What lessons can be drawn from other African countries sbout the status and 
role of traditional leaders in poktics? 
*What should the officlal ststus of traditional leaders be in the Constitution. Why? 
*Should this be provided for in the National or Provinclal Constitution? 
*How should this be provided for in the National and Provincial Constitution? 

Lunch Break 

Report by groups 

Discussion 

Conclusion 
Mr Thozamile Botha: Chair of the Commission on Provincial Government. 

14:30 Close 

13 

  

 



  

REPLY FORM - PARTICIPANTS 

Commission on Provinclal Government 
Fax: 012 - 341 8452 

Attention: Cathy Meiklejohn 

TRADITIONAL LEADERS AND THE NEW SOUTH AFNCAN CONSTITUTION 

WORKSHOP: 20 & 21 APRIL 1995 

NAME: 
  

ORGANISATION: 
  

PHONE: 
  

FAX: 
  

| accept/deciine the invitation to participate in the workshop. 

| will be present on 20 April 

21 Aprl Oaleiig 

| will be present for Lunch (21 April) 

(Tick where sppropriate) 

Special dietary requirements: 

  

  

Note to Organisations:  Please fill in separate reply forms for each individual attending 

the workshop. 

14 

  
 



  

RECOMMENDED ACCOMMODATION 

We suggest that you make reservations at one of the hotels listed below. Block 

bookings have been made with concessionary rates st the Hollday Inn Arcadia (for 30 

people) and the Pretoria Hof Hotel (for 40 people). In order to benefit from the 

concessions provided, please indicate when you make your reservation that you are 

participating in the Commission on Provincial Govemment workshop. Please ensure that 

you make your reservations by Wed 12 April so that the hotel can make the necessary 

arrangements. 

Holidey Inn, Arcedie Normal Tariff: Single Room Bed: R 439 

Beatrix Street Brsakfast: R 36 

Group concession: Singte Room Bed: R 373 - R 393 

Breskfast: R 36 

Contact Person: Amands 

Phone: 012 - 341 1671 

Fax: 012- 44 7634 

Pretoria Hot Normal Terift: R 185 Single Room Bed and Breakfast 

Pretorius Street Group Concession: R 180 Single Room Bed and Breakfest 

Contact Person: Marme 

Phone: 012 - 322 7670 

Fax: 012 - 322 8481 

Holidsy Inn, Garden Court  Normal Tariff: Single Room Bed: R 229 

Breakfast: R 22,60 

Phone: 012 - 322 7500 

Fax: 012 - 322 9428 

15 
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CONSTITUTIONAL ASSEMBLY 

MEMORANDUM 

TO: MEMBERS OF THEME COMMITTEE | AND I 

FROM: HASSEN EBRAHIM 
EXECUTIVE DIRECTOR 

DATE: 5 APRIL 1995 

RE: PRELIMINARY RECOMMENDATIONS BY COMMISSION ON PROVINCIAL 

GOVERNMENT (CPG) 

| attach under cover hereof a copy of a letter and the preliminary recommendations 
which are made by the CPG on a second chamber and provincial government 

systems. 

Kindly note that this submission should be accorded the necessary status as a 

recommendation made in terms of section 164(1)(a) of the interim constitution. 

It is therefore necessary that your Theme Committee in preparation of the relevant 
report make specific reference to this submission. 

P. O. Box 15, Cape Town. 8000 
Republic Of South Africa 

Tel: (021) 245 031, 403 2252 F: 

  

21) 241 160/1/2/3. 461 4487, E-mail: conassem@iaccess.za 

  
 



  

COMMISSION ON PROVINCIAL GOVERNMENT 
Established in terms of section 163 of Act 200, 1993 

260 Walker Street Sunnyside Private Bag X887 Pretoria 0001 

Telephone (012) 44-2297 Fax (012) 341 8452 
  

1995-04-03 

The Executive Director 
Constitutional Assembly 

P O Box 15 
CAPE TOWN 
8000 

Dear Mr Ebrahim 

PRELIMINARY SUBMISSIONS ON PROVINCIAL GOVERNMENT SYSTEMS 

In compliance with the agreement between the managements of the CPG and CA, | 

enclose the undermentioned preliminary recommendations of the Commission for 

consideration by the relevant committees. | must emphasise that these 

recommendations contain only the interim views of the Commission as all the 

information required for the final recommendations has not yet been collected. The 

comments of the provinces have also not been obtained yet. Kindly inform the 

committees accordingly. 

Preliminary recommendations in regard to a second chamber 

Further preliminary recommendations will be forwarded as soon as possible as per the 

Commission’s programme which has been submitted to you. 

Yours faithfully 

wnC RPERSON 

md472 

17 
  

 



  

23 March 1995 

COMMISSION ON PROVINCIAL GOVERNMENT 

PRELIMINARY RECOMMENDATIONS ON A SECOND CHAMBER 

RECOMMENDATIONS - DOCUMENT 4 

INTRODUCTION 

1.1 

1.2 

  

See introductory notes under recommendations on provincial legislative 

powers (Recommendation 2). 

The Constitutional Principles do not provide for the continued existence of 

the Senate in the new Constitution. The only reference to a possible 

second chamber of Parliament is contained in CP XVIIl.4 dealing with an 

alternative in respect of majorities required for amendments to the 

Constitution which alter the powers, boundaries, functions or institutions 

of provinces. The relevant wording is: there is such a chamb 

two-thirds majority of a chamber of Parliament composed of provincial 

representatives ...". It is significant that while there is no certainty in 

regard to the continuation of the Senate as such, there Is reference to the 

possibility of a second chamber being composed of provingial 

tepresentatives. 

     
  

From the documentation relating to a second chamber of Parliament before 

the Commission, it appears that there is considerable support for the 

continued existence of a second chamber. However, there are divergent 

views on its role, powers and composition, as well as other aspects. 

INTERIM CONSTITUTIONAL PROVISIONS 

Sections 48 to 54 of the int im Constitution deal specifically with the Senate, 

  

and sections 55 to 67 relate to matters affecting both the National Assembly and 

the Senate. The text of these sections is appended for easy reference. 

DISCUSSION 

3.1 Purpose of a second chamber 

3.1.1 Itis necessary to clarify the purposes a second chamber might fulfil 

in order to justify its Institution and continued existence. Agresment 

In regard to such purposes is necessary for the formulation of other 

provisions required to give effect to these, such as the composition, 
powers and role of the second chamber. The specification of 
purposes also provides a measure for determining whether a second 

chamber is in fact functioning effectively. 

  

3.1.2 It is generally accepted that in a national legisiature a second 

chamber can serve either one or both of two main purposes, in both 

unitary and federal states, namely 

(a) to provide internal control over governmental actions, 

especially in the legislative process, and 

(b)  to broaden the system of representation, for example to 

provide specifically for the representation of subnational units 

(regions, provinces, or states), of to include other significant 

interests in the society. 

In regard to (a it is argued that a second chamber helps to prevent 

flawed legislation from being passed by a single chamber. Nor does 

the first chamber have unchecked power that could thresten the 

freedom of individuals or minorities. The second chamber in fact 

provides a second opinion on matters dealt with by the first 

chamber. Even by exercising a delaying power, it could compel 3 

government or a first chamber to reconsider a matter or to amend its 

proposals. Such a delay would also focus the attention of the public 

on the matter and encourage public debate which could influence the 

final outcome. It therefore enhances the quality of democracy. 

      

  

In regard to (b) it is argued that second chambers can represent 

interests and views that might other: be ignored or subordinated 

(for example, rural versus urban interests; or less populous regions 

versus those with large populations) and which should be given the 

opportunity to make their voices heard in the process of government; 

or where distinctive and significant interests (such as those of 

regions, provinces or states) cannot be adequa ly accommodated 

in the system of representation employed in the other chamber. 

   

    

    

In the case of South Africa, where the national legislature has the 

power to override provincial legislation in certain circumstances in 

respect of all Schedule 6 functional areas, the checks and balances 

that a second chamber could provide, might seem to be particularly 

appropriate. 

3.1.3 The Commission is of the view that the provision of a second 

chamber in the South African Parliament would be justified if it is 

composed and empowered in such a way that it could effectively 

fulfil the purposes discussed in paragraph 3.1.2. 

The Commission is of the o 
provincial interests is of particular importance in 

discussion in paragraph 3.1.2, and that this should be the ov 

consideration in deter: ing the need for a second chamber. |t 

  

ion that the representation of 

of the 

      

  
 



3.2 Composition of the 

321 

3.2.2 

3.23 

3.2.4 

therafore recommends that a second chamber of Parliament be 
tetained. but thal It be structured a3 discussed below, 

To accommodate the obligation on the Commission to consider the 

provislons of the Interim Constitution, and to facilitate the drafting 
of provisions for the new Constitution, the discussion will be based 

on the present constitutional text relating to the Senate. 

cond chamber 

  

Section 48(1) provides that the Senate shall be composed of 10 

Senators for each province, nominated by the parties represented in 

a provincial legislature. Section 48(2) stipulates that the 

nominations shall be in accordance with the principle of proportional 
representation as determined by the formula describedin the section. 

  

TIhe provision of an aqual number of members for each provinge is 
in_accordance with general International practice for the 
representation of states/provinces In a second chamber and Is also 
regarded as suitable for South African circumstances. No cogent 
reasons have been brought to the Commission’s attention why this 
allocation should change In the new Constitution. 

  

The possibility of reducing the number of members in the second 
chambor has boen raised, but the Commission must caution that this 
could result in there being insufficient members to participate 

effectively in the various structures of Parliament, espacially if the 
role of the second chamber itself is to be enhanced. 

The Commission does not regard it as being within its jurisdiction to 
express a viow In regard to the representation of other interest 
groups in the second chamber, but draws this to the attention of the 
Constitutional Assembly, which may wish to pursue the matter. It 
should bo borne in mind, however, that the determination of interest 
groups qualifying for representation could be a controversial matter 
In addition, such representation could pose serious problems in 
satisfying criteria for democratic accountability 

  

   
    

In terms of the interim Constitution, members of the Senate have to 
bu nominated by political parties. This could have the effect that 
senators regard themselves as party reprosontatives, and are also 
regarded In this light by the public. In a Parliament where the 
representation of political parties in the first chamber is largely 

roplicated by the representation of parties in the Senate, a situation 
could be croated in which senators are obliged to follow the 
directions given by their party caucuses. The Senate therefore 

becomes no more than a rubber stamp for the first chamber. In such 

circumstances the Senate would obviously not be fulliling any 

distinctive purpose and would bacomo suporfluous 

—
 

  

Ihe Commission is consequently of the opinion that the new 
Constitution_should contain_provisions that clearly provide for 
wmlnmmmmmlnmnmnnmmmmmm 

mnmmnumumxmm.nmsmlx. This is discussed below. 

3.2.5 More independent and effective representation of the provinces 
could possible be provided by - 

(i direct election In each province of members of the second 
chamber. This would probably be the most democratic way 
1o ensure representation of the provinces in the second 
chamber. The feasibility of such a procedure requires further 
investigation; or 

(i) representation of the provinces by elected members of the 
provincial legislatures nominated by the legislatures on a 
proportional basis. This method would ci e 8 much closer 
relationship between members of the second chamber and 
their province’s legislature, and could also allow for the 
Interchangeabllity of members of the second chamber in 
Parliament and members of the provincial legislatu 

    

(iii)  requiring parties to submit lists of candidates for nomination 
to the second chamber together with their lists of candidates 
for election to the provincial legislatures. This would at least 
identify the candidates for the second chamber beforshand, 
but would not directly influence their appointment as this 
would still be by proportional representation according to the 
number of votes registered for each political party; or 

  

(iv)  nomination of members of the second chamber by the 
provincial legislature on the basis of proportional 
representation instead of by the parties. This method would 
not differ materially from the present method provided in 
section 48, but may serve to strengthen their identity as the 
selected representatives of the province and its legislature and 
less as representatives of political parties; or 

(V) representation of the provinca in the second chamber by the 
requisite number of membors drawn from the province's 
Executive Council. The feasibility of this method would 
require careful investigation, however, in the light of demands 
likely to be made on members of provincial Executive Councils 
simultaneously attending to parliamentary duties. 
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3.2.6 The_Commission I3 _of the view_thal. at this point in our 
constitutional history, the method described in paragraph 3.2.5 liil 
above could provide an elfective form of representation for_the 
provinces in 1ha second chambet. In effoct this system combines 
eloments of the other methods described. 

The_Commission therefore recommends that this method be 
considered by the Constitutional Assembly. 

3.2.7 Whatever the system adopted for appointment to the second 

chamber, the members® relationship with the provincial legislatures 
would be strengthened if they were required to report to the 
provincial legislature from time to time In regard to their activities 
and elforts 1o promote the Interests of their provincos at national 
level. This would make their role as provincial representatives much 
more meaningful and accountable.  Accountability could be 
strengthened further by making provision for the recall of members 
by their provinces if deemed to be performing unsatisfactorily. Ihe 
Commission _recommands _that _ provisions _to _1his_elfect be 
incorporated into the new Conatitution. 

      

    

President and Deputy President of the second chamber 

Section 49 of the interim Constitution provides for the election of the 
Presidont and Deputy President of the Sonate and deals with other non- 
contentious matters relating to these offices. Similar provisions will have 
1o be incorporated into the new Constitution if a second chamber is 
1elained. 

Qualification for membership of the second chamber 

Section 50 specifies that no person shall be qualified to become or remain 
a senator unless he or she is or remains qualified to become a member of 
the National Assembly. These qualifications are prescribed in section 42 
which should be retained. However, the section does not provide for 
residential qualifications. Nor does saction 48 require that a senator should 
be ordinarily resident in the province that he or she ropresents. Tha CPG 
considers it essential thal a member_of the second chamber_should be 
ordinarily tesident in the provinge that he she represents. A similar opinion 
has been expressed by the Commission in respect of mombors of the 

provincial legislatures (paragraph 3.10.3 of Recommendation 3). The 

Commission_recommends that provisions similar 1o -these_centained in 
waver, if 

   the recommendation in paragraph 3.2.6 above is adopted. § 
be_omifted, If not. it should be amended to provide for residential 
requirements for members of the second chamber similar to those provided 
for members of provincial legislatures. 

35 
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Vacation of seats by members and filling of vacancies 

3.5.1 Section 51(1) stipulates that a senator shall va his or her seat if 
he or she ceases to qualify, resigns or is absent without leave for 15 

consecutive days. ratained, 

  

3.5.2 The Section Iparagraph (b)) also provides for the vacation of a seat 
if a senator ceases 10 be a member of the party which nominated 
him or her as a senator. The Issue is similar to that relating to 
members of the provincial legislatures dealt with in paragraph 3.11.2 
of Recommendation 3. The Commission is of thd opinion that s el 

provision which 
member ceases to be a member of the party which nominated him 
or_her, This recommendation will fall away If members of the 
second chamber are nominated by provincial legislatures instead of 
by parties, as recommended in paragraph 3.2.6. 

3.5.3 Section 51(2) provides for the filling of vacancies in the Senate by 

nomination by the party which nominated the vacating senator. The 

paragraph 3.2.6 above Is adopted. 

3.5.4 Section 51(3) provides that if a provincial legislature is dissolved, the 

senators from the province in question shall vacate their seats and 

that the vacancies shall be filled in terms of section 48(1)(s). Tha 

  

Oath and alfirmation by members of 1l 

Sittings of the second chamber 

Quorum 

  

second chamber 

These matters of a procedural nature are provided for in sections 52 to 54. 

Ihe new Constitution should provide for similar 
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DISCUSSION - THE NATIONAL ASSEMBLY AND THE SECOND CHAMBER 

  

4.1 Powaers, privileges and immunities of Parllament and ben 

Parliament and benelits of members 
Penalty for sitting or voting when disqualified by law 
Jolnt sitting of Houses 
Rules and orders 

      

These are procedural matters desit with In sections 55 10 58 of the interim 
Constitution. The i 

4.2 Ordinary Bills 

4.2.1 Section 59(1) provides for the introduction of ordinary Bills in either 
the National Assembly or the Senate and for their adoption in each 
House In order to be passed by Parlisment. Similar provisions should 
be ings 

4.2, N 

rejected by the other shall be referred to a joint commi 
of members of both Houses and of all the parties repr 
Parliament and willing to participate in the joint committe 

  

     

  

shall be rel 

  

number of members of both Houses. 

This procedure Is fair up to the majority requirement at the joint 

quiring 
e smaliness of its 

t could be 
at as half of the 400 members of the National Assembly 

sitting. The Senate Is at a disadvantage in joint sittings 
simple majority to pass a Bill because of the r 

membership, namely 90 out of a total of 490 members. 
argued 

    

    

   elected from provinclal lists of the political par 
accommodates the interests of provinces. However, they 

  

members of the National Assembly and their election from provincial 

lists instead of from national lists is of no practie 

  

1 signifi       

  

On the other hand, deadlock-breaking mechanisms should be 
available in order not to bring government to a complete halt. 

dlock-breakingprocedures employed in other 
countries indicate that no absolute procedure has as yet been 

devised, except for referral of the matter to a constitutional court for 
1. The most effective political mechanism available is to 

provide for a cooling-off period which may persuade the government 

  

Investigationsof the 

Judget 

  

to reconsider or amend the Bill. 

of members 

Section 59(2) provides that an ordinary Bill passed by one House and 

consisting 
od in 
Alter 

consideration and report on any proposed amendments 1o the Bill, it 
ed 1o a joint sitting of both Houses, at which it may be 

passed with or without amendments by a majority of the. total 

      

8 

The Commission s consequently of the opinion that a Bill which has 
heen raferred to 2 joint committee as contomplated in section 5912} 
should bo teported on to both Houses and if still reiected by one 
touse, should be teconsidered by both Houses after_a petied of six 
months. I the Billis again passed by one House and reiected by tha 
othec. it should be refoned to 2 joint sitting of both Houses. at which 
1t may be passed with or without amendments by a majority of the 
total number of members of both ouses, 

4.3 Money Bills 

4.3.1 Section 60(1) provides that Bills appropriating revenue or moneys or 
imposing taxation shall be introduced in the National Assembly only. 
However, section 60(4) provides that the National Assembly sh. 
not pass such a Bill unless it has been considered and reported on by 
2 joint committee of both Houses. The Senate may not amend any 
Bill in so far as it appropriates revenue or moneys or imposes 
taxation [60(6)]. Section 60(7) stipulates that il the National 
Assembly passes a Bill imposing taxation or dealing with the 
appropriation of revenue or moneys and the Sena ts it or 
Pproposes amendments 1o it, or fails to pass it within 30 days after 
it has been passed by the National Assembly, the Bill shall be 
relerred back to the National Assembly for reconsideration. It may 
then pass the Bill with or without amendment, and if so passed it 
shall be deemed to have been passed by Parliament. 

     

    

  

4.3.2 While the provisions of this section illustrate the dominance of the 
National Assembly in respect of money Bills, the e important 
reasons why such Bills should not be d unreasonably. As 
matters are, the Senate can delay such s Bill for 30 days if it wishes 
to do so. Further unreasonable delay may be harmful to good 
government If it should impair the ability to collect revenues or 
expend moneys. 

    

A problematicel situation arises in regard 1o the sbility of the Senate 
to influence discretionary appro 

@even the determination by law of the share 
of national revenues 1o be allocated 1o the provinces and local 
governments. In theory the second chamber should protect the interests of the provinces in these matters by using all mechanisms 
at its disposal. As indicated under paragraph 4.2.2 the interests of 
good governance dictate that it can at most use delaying 
mechanisms to achieve reconsideration of a relevant Bill. However, 
such delays could also be harmiul to the activities of the provinces. 

       
  

  
  

 



  

N 

4.3.3 Itis evident that the distribution of national revenues between the 

three levels of government will remain an issue for the loresecable 
future. The Financial and Fiscal Commission may play an important 
role in resolving many of the disputes which could arise over money 
matters. Ag far a3 the parliamentary process for money Bills and the 
role of the second chamber in that process are concerned. no further 
solutions for breaking deadlocks have presented themselves 10 the 
Commisgion, It is a known fact that the need for money for 

government activities at all levels is almost infinite, while the sources 
of revenue are finite. All that could be achieved by any mechanism 
is 10 ensure a fair distribution of the available revenue. To this end, 
the administralive processes praceding the intreduction of money 
Bills_should be developed to the extent that as far as possible 
disputes are resolved before the parliamentary processes commence. 
Once such a Bill has been introduced, in the National Assembly, the 
views of the National Government can only be influenced 1o a certain 
extent during the procedures prescribed in Section 60. |1 does not 

appear to the Commission that the second chamber could be given 
more_powers_in_respect of such Bills_without increasing _the 
rossibility that_the process may adversely affect efficient_and 
effective governance, 

          

IND 2.4 Bits attecting certain provincial matters 

4.4.1 Section 61 stipulates that Bills alfecting the boundaries or the 
exercise or porformance of the powers and functions of provinces 
shall be deemed not to be passed by Parliament unless passed 
separately by both Houses. Such Bills can be passed by an simple 
majority in each House. The section further stipulates that a Bill, 
other than a Bill amending the Constitution, which affects the 

boundaries or the exercise or porformance of the powars or functions 

of a particular province or provinces only, must also be approved by 
a majority of the senators of the province or provinces in question. 

   
    

  

4.4.2 The provisions in Sectlon 61 are not very clear. However, what Is 
relevant is that Bills dealing with the exercise of concurrent powers 
in respoct of Schodule 6 functional s should enjoy the special 
attention of the second chamber. In effect, in terms of the interim 
Constitution Parliament can pass Bills in respect of such matters 
with ordinary majorities in both Houses. Additional protection of 
provincial interests could be provided by requiring a special majority 
for such Bills in the second chamber. However, this may be too 

onerous and in effect elevate every such matter to the level of 
constitutional changes for which such special majorities are required. 
The power of the second chamber in regard to provincial mattors 
could be enhanced be requiring Bills of this nature to be introduced 

in the second chamber only, as the equivalont of the case with 
money Bills in the National Assombly. Tha_Commission is 
consequently of the opinion that provision should be made for Bills 

    

—
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second chamber, In addition, any such Bills relating to a particular 
provinge i 
province's representatives in the second chamber,  These requirements would open the way for discussions between the 
national government and the provinces to address issues and resolve 
dilferences before such Bills are considered in the first chamber. 

4.5  Bills amending the Constitution 

45.1 

45.2 

Constitutional Principle XVIIl.4 provides as follows: * 

Amendments to the Constitution which alter the powers, boundaries, 
functions or institutions of provinces shall in addition to any other 
procedures specified in the Constitution for constitutional 
amendments, require the approval of a spacial majority of the 
legislatures of the provinces, atively, If there is such a 
chamber, a two-thirds majority of a chamber of Parliament composed 
of provinclalrepresentatives, andif the amendment concerns spacific 
provinces only, the approval of the legislatures of such provinces will 
also be needed. 

  

Section 62(1) provides generally that a Bill amending the 
Constitution shall require & two-thirds majority at  joint sitting of the 
National Assembly and the Senate. Section 62(2) further provides 
that smendments of section 126 (legislative competence of 
provinces) and section 144 (executive authority of provinces) shall 
require a two-thirds majority of each House sitting separately. It 
further provides that the boundaries and legislative and executive 
competences of a province shall not be amended without the 
consent of a relevant provincial legislature. 

   

       

entrench the constitutional position of the provinces, Tha following 
principles are relevant; 

CP XVI, CP XX, CP XXI, CP XXII, CP XXIll, CP XXVI 
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Requisite majorlties 
Assent to Bills 

d enrolment of Act 
of ident, etc, In Houses 

Public access to Parliament 

TIhe above mallers are procedural in nature and similar provisions need 1o 
be incorporated inte the new Constitution, 
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Mr C Ramaphoss 
Chairperson: Constitutional Assembly 
P O Box 15 
CAPE TOWN 
8000 

Dear Mr Ramaphosa 

ATTENDANCE OF MEETINGS OF CONSTITUTIONAL ASSEMBLY STRUCTURES 

Members of the Commission have been attending meetings of the Constitutional 
Assembly’s structures over the past weeks in accordance with our agreement of 
28 February 1995, although no confirmation has as yet been received that the 
arrangement was confirmed by your Management Committes. However, the 
arrangement has in practice not worked satisfactorily from the Commission’s point of 
view, mainly because we have thus far been unable to ascertain timeously which 
particular matters would be discussad by the relevant committees of the Constitutional 
Assembly on any particular day. As a result, the delegated members often have 
travefted to Cape Town only to find that few if any matters relevant to the Commission’s 
activities were being discussad in the committees. 

The Commission has at present only two fulltime members and two technical advisors 
who have to manage the day to day functioning of the Commission, including 
attendance at the Constitutional Assembly committees. These persons therofore need 
to utilise their time very effectively in order inter alia to produce preliminary 
recommendations in synchronisation with your work programme. 

The Commission has to date submitted four documents containing recommendations 
relating to provincial constitutions, legislative competence, staff matters, and a second 
chember of Parliament, for consideration by the Constitutional Assembly in terms of 
section 16 of the interim Constitution. Copies have been forwarded to all provinces for 
submission of their comments to elther the CA or the CPG. Two further documents will 
be submitted to you within the next few days. Others are still in preparation, 

The Commission considers it important that some of its members and advisors should 
be present when these documents are discussed by the various committees of the 
Constitutional Assembly. | would therefore appreciate it if the Commission could be 
given at least one week’s notice before any of its documents are due to be discussed 
by any commiittee, in order to make arrangements for attendance by its representatives. 
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The Commission will also endeavour to send representatives to any other meetings of 
committees where its presence may be required or desirable, provided that it is advised 
timeously of the matters to be discussed at such meeting. 

| trust that the abovementioned arrangements will be acceptable to your Management 
Committes and look forward to your early confirmation. 

Yours sincerely 
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