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FIRST DRAFT REPORT FROM THEME COMMITTEE ONE 

  

BLOCK 4: ACCOUNTABLE GOVERNMENT 

29 MAY 1995 

  

PART ONE 

A) Summary Overview of submissions received and processed by Theme 

Committee One from sources outside the Constitutional Assembly 

(Vols 18 and 19) - see attachment. 

B) The Technical Committee conducted an Orientation Workshop on 19 

April before parties made their submissions on the subject matter of 

this Block, for which the attached Briefing Document was compiled. 

C) Public Participation Programme: 

None of the submissions received from the public during the CPMs 

was relevant to the agenda items being dealt with by the Theme 

Committee in Block 4. 

D) No public hearings were held on this agenda item. 

E) The following Constitutional Principles refer: 

[} 

Everyone shall enjoy all universally accepted fundamental rights, freedoms 

and civil liberties, which shall be provided for and protected by entrenched and 

justiciable provisions in the Constitution, which shall be drafted after having given 

due consideration to inter alia the fundamental rights contained in Chapter 3 of this 

Constitution. 

Vi 

There shall be separation of powers between the legislature, executive and 

judiciary, with appropriate checks and balances to ensure accountability, 

responsiveness and openness. 2 

IX 

Provision shall be made for freedom of information so that there can be open 

and accountable administration at all levels of government. 

  
 



  

XXvii 

A Financial and Fiscal Commission, in which each province shall be 

represented, shall recommend equitable fiscal and financial allocations to the 

provincial and local governments from revenue collected nationally, after taking into 

account the national interest, economic disparities between the provinces as well 

as the population and developmental needs, administrative responsibilities and 

other legitimate interests of each of the provinces. 

XXIX 

The independence and impartiality of a Public Service Commission, a Reserve 

Bank, an Auditor-General and a Public Protector shall be provided for and 

safeguarded by the Constitution in the interests of the maintenance of effective 

public finance and administration and a high standard of professional ethics in the 

public service. 

XXX 

1. There shall be an efficient, non-partisan, career-orientated public 

service broadly representative of the South African community, functioning on a 

basis of fairness and which shall serve all members of the public in an unbiased and 

impartial manner, and shall, in the exercise of its powers and in compliance with 

its duties, loyally execute the lawful policies of the government of the day in the 

performance of its administrative functions. The structure and functioning of the 

public service, as well as the terms and conditions of service of its members, shall 

be regulated by law. 

2. Every member of the public. service shall be entitled to a fair pension. 

PART TWO 

AGENDA ITEM 5: ACCOUNTABLE GOVERNMENT 

GENERAL DISCUSSIUIN U I e VA == A. GENERAL DISCUSSION OF THE MATERIAL 

All the parties confined their submissions to issues of broad principle, 

and there was a substantial degree of concurrence between them. As 

is the case in other Blocks, much of the detailed consideration of 

these issues falls within the scope of the work of other Theme 

Committees, so that the focus on broad principle is appropriate. 

B. NON-CONTENTIOUS ISSUES 

N All parties support the goal of accountable government, and that 

structures and mechanisms to achieve this object be included in the 

final constitutional text. The following particular aspects of 

accountability enjoyed general support as important contributors to 
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the achievement of accountability: 

i) the concept of the separation of powers between 
legislature, executive and judiciary, and the concomitant 

checks and balances between these branches of 

government; ¢ 

ii) the executive’s accountability to the legislature, and the 

legislature’s accountability to the electorate, through fair 

- and regular elections; 

iii) the establishment (or continuation), independence and 

impartiality of institutions, such as the Public Protector, 

various Commissions, the Auditor-General and the 

Reserve Bank, as mechanisms to foster accountability 

and expose maladministration; 

iv) the pursuit of the principles of "transparency” or 

"accessibility to information”; and 

v) the creation of an effective regime for the protection and 

furtherance of fundamental rights, based on the 

principles of equality and freedom. 

Beyond the above central aspects of accountability, the following 

additional aspects were stressed by the parties concerned: 

ACDP: Emphasized that all power is derived from God, and that 

accountability starts with individual self-control. Proposed a two- 

chamber system of government to further mutual checking of power, 

and a code of conduct for members of government at all levels, which 

recognised the aspects of morality, servanthood and honesty, among 

others. 

ANC: Mentioned the parliamentary committee system as a means 

"to ensure executive accountability to an informed parliament”. 

Stressed the independence of the judiciary and the need for the 

members of the Bench to be drawn from the fuliness of South African 

society. 

DP: Concentrated on the fundamental rights of every citizen to hold 

the government accountable, as well as the indispensability of access 

to government information. 

EE: Divided its submission into sections on legal and political 

accountability, the former (the government’s subjection to the law) 

being the "first curb on government powers". Emphasized the 

political accountability (embodied in the Constitutional Principles) of 

the government towards minority political parties (XIV) and other 
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particular communities (XXXIV, read with Xl and XII), in addition to 

the aspects mentioned above. 7 

NP: Added the following mechanisms to those mentioned: the "full 

range of parliamentary control mechanisms"”, and the "distribution of 

powers among different levels of government”. 

PAC: Concentrated on the accountability of the bureaucracy. 

c. CONTENTIOUS ISSUES 

None. 

PART THREE 

The Theme Committee will be dealing with the issue of "the economy" in the next 

Block. An orientation workshop based on a briefing document drawn up by the 

Technical Committee was held with the Theme Committee on Monday 15 May. 

Reaction from the public on this issue has already been sought by means of media 

advertisements. 

  

 



  

ANALYTICAL SURVEY 0# REPORT BY THEME COMMITTEE ONE 
ON BLOCK 4 - ACCOUNTABLE GOVERNMENT 

  
  

  
  

  

  

NO. CONSTITUTIONAL ISSUE CONTENTIOUS NON-CONTENTIOUS REMARKS 
PRINCIPLES ASPECTS ASPECTS 

1 11, VI, IX, XXVII, Accountable None Accountable concept to be included as a goal in 

XXIX, XXX Government Government pursued 

        

through: 

1) checks and 
balances through 

separation of powers 

2) the legislature’s 
accountability to the 

electorate through 

elections; 

3) institutional 
mechanisms to check 
maladministration and 
corruption and to 

further equality; 

  

  

4) transparency and 

freedom of 
information; 

5) the protection of 
fundamental rights 

  
  

  

the Preamble/postamble 

  

thin the jurisdiction of TC 2 

Within the jurisdiction of TC 6 

  

Within the jurisdiction of TC 4 

  

  
 



         

   

FIRST DRAFT - 23 MAY 1995 

S_m_ug Draft provided by Techmcal Advisors to TC 1 
and CA Law Advisors 

M MMITTEE 
SUPREMACY OF T TION 

DRAFT CLAUSE 

"Supremacy of the Constitution 

(1)  This Constitution shall be the supreme law of the Republic. 

(2)  Any law, act or conduct inconsistent with this Constitution shall be 
invalid to the extent of the inconsistency. 

(3) This Constitution shall bind all legislative, executive and judicial 
organs of state at all levels of government.” 
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