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The Executive Director: Constitutional Assembly
Mr Hassim Ebrahim
POBox 15

. Cape Town
8000

Fax 021-241160/1/2/3

Dear Mr Ebrahim

SUBMISSION TO WORKING GROUP 3

The present deliberations of the Working Group 3 of the Constitutional Assembly concerning the
allocation of national and provincial powers are of direct relevance to the National Parks Board and
in particular to the future control and management of national parks.

I have prepared a written submission which will be forwarded to you as soon as possible for
discussion. In addition, I would like to enquire whether it would be possible to give oral evidence

to Working Group 3 in order to discuss and motivate our submission? I realize that you must be *
. facing a very tight schedule and can assure you that I will not take up too much of your time.

Thank you very much for the kind invitation. I shall also forward the request to the chair of the
Working Group, Prof Dirk du Toit for his information.

Yours sincerely
% 7 '
N S

DR G A ROBINSON
CHIEF EXECUTIVE
NATIONAL PARKS BOARD

c.c. Prof D du Toit
Chair: Working Group 3
Fax: 021-241160/1/2/3
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MANAGEMENT AND CONTROL OF NATTONAL FARKS IN THE NEW CONSTTTUTITON
1 INTRODUCTION

The allocation of the management and control of national parks to national or
provincial goverrments is an important matter that has to be defined by the
new canstitution. During the Kempton Park negotiations the National Parks
Board proposed that "national parks”™ should be treated as a national asset and
that they should consequently constituta a matter on which the national
hﬂimmmmmiwleghlatiwuﬂmﬁwm. The
National Parks Board also argued in a submission to the Commission on the
Demarcation of Provinces that those mational parks that transcend provincial
m,m»mmm,mmmmuﬂmmmw
puxposes be treated as indivisible entities rather than placing them under the
sole jurisdiction of one ar two provincial govermments. This approach is
based on the mission of the National Parks Board which is formilated as
follows:

"...to establish a system of national parks represemtative of the
a:mtry'simtaxttmﬂwdqmmrm&dtomm
manage them in such a mammer that they will be preserved for all time
intheirnatzmalmfcrttntanﬂtandinspiratimoftbemlt
and future generation of South Africans and the sustainable econcmic

growth of the region and its people.®
The National Parks Board consequently fully supported the provision in the
interim constitution that stipulates that national parks will fall under the
Jurisdiction of the national parliament and cabinet.
2 FOINTS OF DEPARIURE
mofoumﬁgpdxxtsofmramﬂnhasisofttuargmdﬂn
National Parks Board that naticnal parks should be treated as a national asset
by tha constitution and placed under the jurisdiction of national goverrmental
institutions:

2.1 mﬁanlpaﬁcs,asmeprideoftlnentinswthnfricanmtim, should
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be managed and protected in a manner which not anly ensures
accessibility to all, but which also confarms with intermational
standards and principles regarding nature conservation and the
management of national parks. National parks are by dafinition
mti.malassetsandsbmldbem:agadfcrthagmdottmnatimasa
whole as well as the international cammity.

2.2 Mmmfmummmnnmm
ud;nrd.dpatimm&nmm\totmtianlprks. Few of the
amxtnatimlp:ksauudendstwitbwtmfmofgammﬂm
suhaidymdmm—mbsidiutimbymofttnathumtianlpaﬂa.

2.3 mmmmmmuﬂmmwﬁm,uﬂm .
jmwmmihtimmtimlpaﬁtsmmldngmﬂmhmushgly
mha,asmotto:eiqnmmﬂasmmcfmtml
mrim,mdmﬂutmﬂaalmmﬂmdwm
adhered to.

2.4 'n\emmganmtarﬂomtmlofmtimal(mﬂ;rwi:cinl)pnﬂmshmm
occxr within a co-cperative partnership in which the nationmal
qwurmmt(parnmttarﬂcabinet),thauntiml&ﬂtsmd.
mm,mwmmmmm
civil society, participate. The management of national parks should be
legitimate, effective and representative in order to ensure firstly
that such parks are accessible to and enjoy the suppart of the
popﬂatimatluga,mﬂsmdlyttntﬂnmimwmmot
mmmmm,mmmmmﬂm .
intermational norms and standards.

3 mm.mmmmmm
The following considerations should be born in mind when the management and
control of national parks are considered in the context of intermational law

ard the formilation of the interim constitution:

3.1 In terms of intermational law the national govermment (cabinet and
parliament) is compelled to ensure campliance with all treaties,
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+27—-12-3439959 DR ROBINSON NP BORRD 931 PGS

L

3.2

3

conventions and other international agreements to which the country ia
a party - even in instances where a particular power or function has
been decentralized to provincial or local govermments by law or by the
constituition. This also applies to nature conservation and parks. The
internal organization of a state - whether unitary, federal,
decentralized aor ahybrid (mixed) - does not affect the fact that the
national goverrment is primarily responsible for ensuring that
international agreements are adhered to. The constitutional cort of
Garmany has for instance formulated this responsibility as follows:
*The federal state acts as a unit in intermational law® (BVerfGE
2.237). A similar argument has been accepted in the USA, namely that
"all treaties made are the sigreme law of the land, anything in any
state constitution ar law to the contrary notwithstanding..." (Corwin,
1965: 297). The same applies in Switzerland where a constitutional
mtsmrimthesiﬂntimasfoﬂ&a:"mirmmmm
there is no division of powers between the Federation and Cantons...the
Federation acts as the sovereign." (Kundert, 1919: 28). In India
"parliament is also empowered to override the normal scheme of
distribution of legislative powers when implementing a tyeaty,
agreement or conventions..." (Singhvi, 1990:38). This argument applies
mre strongly to unitary or decentralized unitary systems. The
matiomal parliament and executive are therefore responsible faor
ensuring in regard to nature conservation in general amd natiomal parks
in particular, that international norms and standards are adhered to in
the management and contxol of such parks. The mational goverrment is
also chliged to ensure that the management and control of provincial
parks and other protected areas comply with international agreements -
even if provincial parks do not per definition fall under the cantrol
of the natiomal goverrment.

The interim constitution stipulates that the conduct of fareign
relations, in particular with regard to concluding treaties and other
agreements, falls under the jurisdiction of the President (as2(1) (i),
Cabinet (a82(3) amd Parliament (a231). The national govervment is
designated to canclude hinding international agreements on behalf of
the whole coauntry, to pass and administer any law that is required to
fulfil such intermational cbligations - even if such a matter is
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AUG 2395 18:46



+27—-12-3439959 DR ROBINSON NP BOARRD 931 PB6S

3.3

3.4

3.5

4

included in Schedule 6 (provincial powers and functions) of the
constitution. Muﬁmﬁmumﬁmm(w-qm
matters such as the ewvirament, agriculture, mture conservation) are
concerned, the natioml goverrment has the right to conclude treaties
covering sach matter, and subsequently to legislate on them and
administer such legislation.

The interim constitution explicitly excludes national parks from the

powers and functions of provincial goverrments. It is clear from the
formulation of the constitution, that the intention of the constitution

drafters ar the debates which preceded the constitution, that national
parks should fall under the exclusive jurisdiction of the national
govermment. The National Parks Board is therefore solely responsible
and accountable to the mational govermment for the managing and
arganization of national parks.

The allocation of powers and functions to the provinces by the interim
constitution should be seen in the context of Article 126 which makes
rovision for the mational parliament to legislate on certian matters
even if they are included on the provincial legislative list. The
national parliament is thus empowered to legislate on any subject
matter if it cannot be regulated effectively by provincial legislation,
if uniform norms are required far the country as a whole, if minimm
standards have to be met, if conservation requires such legislation,
and/ar if a provincial law may be detrimental to the interests of cther
provinces ar the country as a whole. The history and experience of the
National Parks Board show that the management and control of national
paxks are of such a natwre that uniform norms are required, that
conservation considerations justify national control, and that
provincial legislation cannot effectively deal with the matter. The
national parlisment can therefare legislate on any matter pertaining to
nature conservation, including mational and provincial parks as well as
other protected areas, in so far as the requirements of Article 126 are
=t

The national parliament can decentralize same of its powers relating to
the management and organization of national parks to provincial
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goverrments. The Natioral Parks Board can also expand opportunities
far provincial, local and NGO involvement in the management and control
of national parks. Such decentralization by Parliament could vary from
the allocation of administrative responsibilities to provinces to
granting them some legislative powers regarding national parks. To
date Parliament has not decentralized any aspects of national parks to
provincial goverrments. The National Parks Board has, however, in
recent years taken various steps to increase participation by
provincial and local interest grogps. Should Parliament decide to
decentralize certain aspects of mational parks, such decentralization
will be lased on the following conditions: firstly Parliament will
remain the accountable and responsible level of goverrment for all

. matters pertaining to national parks, and secondly Rarliament will have
the right to expand or revoke powers that were decentralized. The
national government thus remains the level of government that is
accountable in terms of the inbterim constitution and international lasw
for all matters pertaining to national parks.

The following conclusions can be made when interpreting the interim
constitution and reflecting on relevant intermational law:

* Irrespective of the internal organization of the South African state

(whether unitary, decentralized, federal or hykrid), the national

goverrment is in terms of intermational law responsible for ensuring

that intermational norms and standards as formulated in treaties and

. other intermational agreements, are adhered to by all lewels of
goverrment.

* The interim constitution and the negotiations that preceded it, leave
no doubt that national parks fall under the exclusive responsibility of
the national lewl in all matters - managerial, administrative,
financial and arganizational.

* The national parliament can decentralize some aspects of the management
and control of national perks to provinces. This does not affect the
right of parliament to expand or limit the terms of reference on which
such decentralization is based, nor does it limit the right of
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parlimthamciuﬁmlcmtiolmaxhpuﬂm.

* The National Parks Board, which was established by Parliament to
control and manage national parks, can through its intermal
arganization and consultation create a co-operative cultire betuween
itself, all three lewvels of goverrment and NGOs. ‘This does not
diminish the fact that the National Parks Board is directly acoountable ;
to the national goverrment for all its activities,

* The interim constitution and the practice of intermational law meke it
clear that the pational parliament can legislate on and administer any
matters - even those that may have been allocated to the provinces in
Schedule 6 - in so far as the constitution and international @

RESPONSE TO SOME ARGUMENTS

The National Parks Board has since the promilgation of the interim
canstitution consulted widely an the future management and control of national
parks. Although general suppart has been exqressed in principle for the
interpretation in par 3, some provincial role players argue that national
parks should either fall under the full contreol of provincial govermments or
that all arganizational and administrative matters pertaining to national
parks should be decentralized.

It is not the purpose of this sulmission to react to all of these arguments - .
this can be done when the Constitutional Assembly requires further
infarmation. It may however be of value to indicate same of the main

arguments that have been raised, as well as the responses to them:

4.1 Argument: The management and control of national parks is a
subcomponent of enviromental management and should
therefare also accrue to the provinces.

Response: There is no indication whatsoever in the interim
constitution that the legislative and executive powers

reqarding national perks should be separated. The
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constitutiomal practice in South Africa is that the level
of govermment responsible faor legislation is also
responsible for administration unless esplicit provision is
made for same other arrangement. The expertise, financial
resarces and infrastructure required far the management of
national parks are not always available on provincial
levels. There are no campelling arguments that national
parks could be better managed cn a provincial than on a
national level. In addition to these practical realities,
the mational govermment remains accountable under
intermational law for ensuring that agreements are
implemented. Should any form of decentralization ocour,
the national government would still be able to legislate on
and administer such matters.

4.2 Argument: A mattsr such as national parks should be managed on a
national level only if it camot effectively be dealt with
on a provincial level - so-called subsidiarity.

Response: This proposition is based on the principle of subsidiarity
which is not anly totally unknown in South African
canstititional law, but also presupposes that the South
African state is being formed through aggregation
(independent states uniting such as in the Usa), while in
actual fact provincial govermments are being created from
a previously unitary, centralized state. However, even if
subsidiarity is used as a yardstick, a matter such as the
management and control of national parks is clearly
scmething that reguires national norms, standards,
infrastruchire and training of persomel - all indicating
that the national goverrment should be responsible for

4.3 Argument: National parks are so closely linked to provincial and

local economies that the management and control of the
paxks should accrue to provincial goverrmments.

2808
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4.4

Response:

Reply:

National parks impact strongly on local, mrovincial amd
national econawmies. This is clearly illustrated by the
influence a mational park such as Kruger Park has on the
the national, provincial and local econcmy. Such impact
will increase with the establishment of transnational parks
that cross national boundaries. However it should also be
yamambered that few national parks in South Africa axe
“profitahle® (irrespective of what the general perception
may be), with large ammual subsidies been paid to assist
most of the mational parks. These subsidies are sourced
fram the anmual grant from Parliament and from the income
of scme of the larger parks such as the Rruger Park. Pew
of the provinces with national parks within their
boundaries have the financial, managerial and other
resources to manage and cantrol national parks in the same
way as the national goverrment does. The mere fact that a
national park has an impact on the local econcmy also does
not mean that the management and control of such parks
should be decantralized. However, the shared interest that
all three lewels of goverrment have in matiomal parks,
suggests the need for partnership - something which the
National Parks Board is striving to accamplish. ‘The
National Parks Board also intends chamnelling some of the
income it receives from national perks back to the
provinces where such parks are located.

disposal to manage mnational parks on the same level as that
achieved by the National Parks Board.

The provincial goverments together with their conservation
agencies have a crucial role to play in the management and
control of protected areas, nature reserves and parks. One
should refrain from approaching the issue of "national™ and
*mrovincial® parks as if they were in competition or even
conflict with ane another. On the comtrary. They should

be managed in a mamner that ensures optimal employment of
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resaurces ard prevents duplication. While some provinces
may have considerable expertise at their disposal, this
does not apply to all the provinces. The fact that some
mational parks (Kruger Park and Tsitsikamma) extend across
provincial boundaries will increase managerial problems if
responsibility far such parks is decentralized to the
movinces. The provinces are also not able to cater for
transnational parks - which also impacts on matters such as
national foreign policy. If all factors are taken into
accoaunt, it is clear that the National Parks Board is the
only agency with sufficient resources to manage and control
national parks at the 1lewel that is required
internationally. Econamies of scale in the present system
of national parks - such as centralized reservation
services, national marketing and uniform employment
conditions - would be farfeited if national parks were
decentralized to the provinces.

5 Recomeendations

On the basis of the above, the following recammendations can be made for
consideration when the new constitution is drafted:

5.1 The constitution should allocate the management and control of
*national parks" in the widest sense to the national goverrment.

5.2 The national govermment should retain its responsibility far concluding
treaties and entering into other agreements on matters pertaining to
nature conservation in general and national and transfrontier parks in
particular, and for ensuring that intermational norms and standards
applicable to mational parks are adhered to.

5.3 The National Parliament should farmulate a classificatjon system far
all national and provincial parks. This system should conform with
intermational norms (Guidelines far Protected Arem Management, World
Conservation Union, 1994) and be drafted in consultation with the
National Parks Board and the relevant provincial authorities.
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5.4 mmmm@mmm.mrar'

5.5 The existing status of mational and provincial parks should be
maintained, although provision could be made for the National Parks .
mmmmwmmmmsm
as they conform with the national constitution.

5.6 mmmmmmwﬁmmmm
mmamtiunlpa:ks,miltbahgmltahletomﬂimm
all its activities.

5.7 The National Parks Board should continue to liaise closely with
provincial and local goverrments, camumities in the vicinity of
rational parks, and NGOs who may contrilute to the fulfilment of the
mission of the National Parks Board, in order to manage and control
mational parks in a mamer which is legitimate, representative and
scientifically sound. This entails that the custodianship of the
mtimlpzdcsmjayss:mtfrmthapq:ﬂaﬁmatlm,thatthe .
mmfsmmmmuﬂmmmmm
identified, protected and managed in accordance with international
m,arﬂﬁutﬂnnmrdofmtmismedinammm
reflects the camposition if the population.
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