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Dr Thauns Eloff
MULTIFARTY NEGOTIATING PROCESS

MINUTE TO BE FORWARDED TO _THE MULTIPARTY NEGOTIATING PROCESS
CONCERNING CTAUSES 27 AND 34(5) OF THE BILL OF RIGHTS

T

I refer to your discussion earlier today with Prof Louise Tager,
Acting Chair of ths NMC iro the 2bovementioned.

Herew:th the suggestions tabled at the NMC meeting on 3 and 8
November °993 corncerning clauses 27 and 34(3) of the Bill of
Rights.

Marctir

H BENDEMAN
SECRETARY :NMC
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NATIONAL MANPOWER COMMISSION

MMK 2/3/1
NMK 10/2/4

1993-11-08

MINUTE TC BE FORWARDED TQ THE MULTIPARTY NEGOTIATING PROCESS CON-
CERNING CLAUSES 27 AND 34(S) OF THE BILL OF RIGHTS

1a At the NMC meeting cn Wednesday 3 Ncvembar 1993 the indepern-
dent merkbers tablal the fellowing suggestion:

- That the last par: of “he sentence of clause 27(3):
“... and employers shall have the right =0 lock-ou:
werkers."” be deleted, and that the following wording
be added tc clause 34(5) (limitations c.ause) after
‘legislature” "..., provided that any amendment or
repeal to the lock=-out provisions in the relevant le-
gislation shall not be made save on the recommendation
of the NMC™".

The meeting adjourned tc enable the employer and emplcyee repre--
sentatives to ceonsider the suggested amendments.

The mesting reconvenad on Morday, 8 November 1993.

25 The employers and emplioyees agreed that the NMC should e
the bedy where the preciss parameters of labour relations/policy
should be werked out.

3. The Chairman of the emgloyer caucus gave the background to
the restructuring of the NMC and referrad to the Laboria Minute
of 12 and 14 September 1990 whereby a new co-cperative relation-
ship between emplcoyers and unions wags sreated.

The empioyers put forward the following propcsal:

- That clause 27(3) be deleted in tote and that clause
34(5) re amended to read as follows:

"The provisions ¢f a law in force at the commencement ot
the B:ll of Rights promcting fair employment practices,
orderly and equitable collective bargaining and regulating
of industrial action shall remain in full force and eZfect
until repealed or arended by the legislature, after the
legislation has been considered by the relevant statutory
tripartite forum namely the Naticnal Manpower Commission or
equivalent statutory body".

The employers contended that the rights embodied in subelauses
() and (2) cf clause 27 included by implica-ion recourse to in-
dustrial actiorn, including strike action.

The employers could not accep: the amendment suggested by the
independents on the grounds that it did not provide a reciprocal
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basis Zor uCtive Jdialogue, ag it elevated +he right to
strixe ~ght whersas tne Yight o lock-out would
te only a procedural right. It woulqd also limit the cptiens of
employers in industrial action.

4. The labour “epresentatives indicated that ‘whnile neot fully
satisfied with the Ficposal of the independent members taey would
be prepared ¢o accept it as a compromise. They also contendeqd
that the employers' Proposals are bhased on the assumption =hat
the right to Strike is :mplied in clause 27(2). hey further
added *that the ~SSue is not only about deletior of lock=out or
tilting of balance against employere byt about @aSUIing equality.

They furtrer Stated that in their view:

"Empicyers Presently have a -y} right to loek-out while
“crkers only have the choice and freedom to strike, but
there is ngo pProtection agajinse dismissal angd that in their
view there wers two ways ¢f giviang this Tight in the inte-
rim periosd:

Dy including ths right o striks in the 3111 of
Rights; or

Dy inciuding it in the present LA and €nsuring that
thie amendments to both sections 65 and 79 gs through
the special sSession of parliament together wieh th
constitutiocnal package",

then sugges+ed the following wording to the LRA:

"The ceatract of employment shall NOt be terminated ae a
consequence of a strike in compliance with Section 65 and
shall only be Sugpended feor the duration of the Strike".

Although this is oot the final wording it contains the Frinciple
underly=ng +the unions’ proposal.

Sia The employers tabled an alternative Proposal:

- The retention of clause 27(1), tne amendment of clayse
27(2) to include the right to take industrial action,
the de ion ¢f clause 27(3) iz rtoto and maintaining
the limitations clause as stated in the firgt roposal
of the employers. The amployses sSupported only the

limitationg clause as eroposed by the employers.

6. The Commission was not able to reaeh consensus on this issue
and i1t was decided that the abcvementicned Proeposals should pe
convayed to the.Multiparty Negotiating Process for 1+-¢ considera-
tion.
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