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THEME COMMITTEE 4 

-FUNDAMENTAL RIGHTS 

SCHEMATIC REPORT ON FREEDOM OF EXPRESSION 

   



CONSTITUTIONAL 
PRINCIPLES 

NON - CONTENTIOUS 
ASPECTS 

A universally accepted 
fundamental human 
right which should be 
included in the 
Constitution. 

  

CONTENTIOUS\ OUTSYANDlNG 
ASPECTS 

  

  

  
 



   
CONSTITUTIONAL 
PRINCIPLES 

ISSUES 
  

NON - CONTENTIOUS 
ASPECTS 

CONTENTIOUS\ OUTSTANDING 
ASPECTS 

   
       

  

   

      

:REMAnxs 
   

  

  

Application 
of the right 
(Nature of 
the duty) 

Positive duty to be 
imposed on the state. 

The expression of authority by the 
State is subject to God's law of 
morality and justice, and the 
respect to uphold the sovereignty 
of the constitution” (ACDP). 

            

     
       

Application 

of the right 
(to common 
end 
customary 
law) 

To apply to common 
and customary law. 

    
     

      

      Application 
of the right 
(Dutles on 
private 

actors)   The right to apply 
vertically and 
horizontally.     

  

   
    

    

  

     



CONSTITUTIONAL 
PRINCIPLES 

ISSUES NON - CONTENTIOUS 
ASPECTS 

CONTENTIOUS\ OUTSTANDING 
ASPECTS 

  

      

Section 15(1) should 
be retained in its 
present form. All 

parties agreed that 
both freedom of speech 
and freedom of the 
press should be 
recognized and 
protected. 

  

The right should include the right to 
censorship (ACDP). 

There is disagreement over the 
retention of section 15(2) which 
provides that all media financed by 

the State shall be regulated to 
ensure impartiality and the 

expression of a diversity of opinion: 

1) Section 16(2) to be retained in its 
present form (NP, DP). 

i) Section 16(2) to be amended 
which would ensure that the state 
does not control state-funded 
media (FF). 
iii) Section 15(2) should simply 
guarantee ‘a right to access to a 

diversity of opinion’ and leave it to 

the Independent Broadcasting 
Authority to ensure impartiality on 

the part of the State media (ANC). 
Iv) Section 15(2) need not be 
expressly stated (PAC) 

  

The FF and PAC propose that 
special attention be directed to the 
question of commercial speech in 
the provision dealing with freedom 
of expression. Outstanding' 

  

1 
3 

It should be noted thet hems merked “Outstanding” do not sigrify dissgreement smongst political perties or contention. 

“ Parties fot that these matters could best be desit with st the level of the Constitutionsl Committee, where negotiation could 
toke plece. 

  

   



CINSTITUTIONAL 
FRINCIPLES 

ISSUES NON - CONTENTIOUS 
ASPECTS 

CONTENTIOUS\ OUTSTANDING 
ASPECTS 

  

  

    

Limitations 
of the right 

  

Freedom of speech and 
press freedom are not 

absolute rights. It is 
therefore permissible to 
place restraints on their 
exercise. 

  

1. Whereas some parties believe 
that limitations on this right should 
be included in a limitation clause, 
others argue for a limitation to be 
included in the provision 
recognizing this right. 

2. Section 33 of the Interim 
Constitution distinguishes between 
freedom of speech relating to 
political activity and freedom of 

speech in general. Restrictions on 

the former must be ‘necessary’, in 

addition to the other requirements 

of section 33, while the latter does 
not have to meet this test: 

- The NP supports this distinction, 
while the DP proposes that all 
restrictions on freedom of 
expression should pass the test of 
‘necessity’. 
- The FF seems to favour a wider 
limitations clause for freedom of 
expression but to required 
‘necessity’ as a criterion for 
restriction.     

  
 



  

      
CONSTITUTIONAL 
PRINCIPLES 

ISSUES NON - CONTENTIOUS 
ASPECTS 

    
    

CONTENTIOUS\ OUTSTANDING 
ASPECTS 

  

    
   

    

Bearers of 
the right 

  

  

  

Right is one that at 
least belongs to all 
natural persons 

    
   

   

  

  

-Only natural persons (ANC) 

-Natural persons and juristic 
persons (NP, ACDP) 

-Natural persons, juristic persons, 
citizens and all persons lawfully in 
South Africa (FF) 

-'both citizens and the media be 
entitled to its protection’ (DP). 

- State, p}lvlte persons and bodies 

(PAC) 
  

  
  

  

        

    

    

   

       
    

  

  

 



    
CONSTITUTIONAL 
PRINCIPLES    ISSUES 

  

NON - CONTENTIOUS 
ASPECTS 

CONTENTIOUS\ OUTSTANDING 
ASPECTS 

  

    

    

    REMARKS 
   

    

  

  

  

Limitations 
of the right 
(cont) 

      

3. The ANC favours the inclusion in 
the Constitution of a special sub- 
clause allowing the restriction of 
freedom of expression in order to 
prohibit ‘hate speech’. The FF, on 
the other hand, proposes that this 
matter be left to ordinary 
legislation. The NP and the DP are 
content to leave this speech to be 
limited by the general limitations 
clause. 

4.The PAC states that although 
there should be limits, they should 
be reasonable and flexible and most 

. controls should be left to society’s 
own conscience and standards. The 
PAC also states that advertising as 
a form of commercial speech 
should be permitted within 
“reasonable limits". 

5.The ACDP believes that the right 
should also include the right of . 
censorship. The censorship to be 
based upon biblical values "where 
the rules laid down for civil law and 
government is based in Christian 
morality”,   

          

          
     
         

    

    
   

     

  

      
     

          
   
     
         

  

     

  

  

       



  

THEME COMMITTEE 4 
FUNDAMENTAL RIGHTS 

REPORT ON FREEDOM OF EXPRESSION 

This report is drawn up on the basis of submissions receiqu from political parties, 

organisations of civil society and individuals, the public participation programme and other 

activities of the Constitutional Assembly. 

PART | 

MATERIAL CONSIDERED BY THE THEME COMMITTEE 

1. Submissions received from political parties (in alphabetical order): 

2. Submissions received from the public and civil socicty 

2.1 Individuals 
Please see attached Appendix 1 

2.2 Organisations (in alphabetical order) 

- Africa Christian Action (595) 
- African Civil Liberties Union (328) 
- African Enterprise (76) 
- Algemene Kommissie Leer en Aktuele Sake, Ned Geref Kerk (34) 
- Baptist Theological College of South Africa (1776) 
- Baptist Theological College of South Africa (1776) 
- Catholic Women's League (1777) 
- Christian Renewal Church (1958) 
- Conference of Editors 
- Conservative Party of South Africa (173) 
- Evangelical Fellowship of South Africa (1618) 
- Evangelical Fellowship of South Africa (1618) 
- Fatwa Committee - Muslim Judicial Council (601) 
- Foundation Ministries 

  

 



  

  

- Freedom of Expression Istitute 
- Highway Community Church (1780) 
- Highway Community Church (1780); Foundation Ministries; Vision Media; Hillcrest 

Baptist Church (1781) 
- Islamic Council of South Africa (1624) 
- Kioof Methodist Church (1626) 
- Lugnos Congregation (1784) 
- M L Sultan Technikon (Dr SM Qono) (486) 
- Media Project - CALS 
- Ninow & Associates (130) 
- Protestant Association of South Africa (612) 
- South African Anglican Theological Commission of the Church of the Province 
South Africa 

- United Christian Action (39) 
- University of Cape Town (2094) 
- Vision Media ¥ 
- World Conference on Religion and Peace: South African Chapter (106) 

2.3. . Government structures) institutions 

None 

Tochnical. Committee reports- 

None to date on this item. 

Relevant Constitutional Principles 

L} 

  
 



  

PART Il 

1. NATURE OF THE RIGHT 

1.1 Non-contentious issues 

1.1.1  Theright to Freedom of Expression is a universally accepted fundamental 

human right and should be specifically protected in the South African 

Constitution. 

2. CONTENT AND SCOPE OF THE RIGHT 

2.1 Non-contentious issues 

2.1.1 Section 15(1) should be retained in its present form. All parties agreed 
that both freedom of speech and freedom of the press should be 
recognized and protected. 

2.1.1.1 The ANC propose that scientific ‘research’ in the preéent 

section 15(1) should be expanded to include scientific ‘activity’. 
This does not appear to be contentious. 

2.2 Contentious\ Outstanding issues? 

2.2.1 The right should also include the right to censorship (ACDP). 

2.2.2 Thereis disagreement over the retention of section 15(2) which provides 
that all media financed by the State shall be regulated to ensure 

impartiality and the expression of a diversity of opinion. 

2.2.2.1 Section 15(2) to be retained in its present form (NP, DP). 
2.2.2.2 Section 15(2) to be amended which would ensure that the state 

does not control state-funded media (FF). 
2.2.2.3 Section 15(2) should simply guarantee ‘a right to access to a 

diversity of opinion’ and leave it to the Independent 
Broadcasting Authority to ensure impartiality on the part of the 
State media (ANC). 

2.2.2.4 Section 15(2) need not be expressly stated in the Constitution 
(PAC). 

  

2 N onoud be mored thet ams marked “Ouirtanding” 60 Aot Sgmty Gaeprewmen Gmengst peltcs Peries o Gemmention. Paries e that Shase meriars ceuld best be dean 
" with & the tevel of the Canstxuuonsl Commities, whor nogotimin Gsuld taks plese. 
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3. APPLICATION OF THE RIGHT (Nature of the duty) 

. BEARERS OF THE RIGHT 

  

2.2.3 The FF proposes that special attention be directed to the questior_\ of 

commercial speech in the provision dealing with freedom of expression. 

However, it does not make any concrete submission on this subject. 

3.1 Non-contentious issues 

3.1.1 Positive duty to be imposed on the state. 

3.2 Contentious\ Outstanding issues 

3.2.1 The expression of authority by the State is subject to God's law of 

morality and justice, and the respect to uphold the sovereignty of the 
constitution” (ACDP). 

. APPLICATION OF THE RIGHT (Application to common\ customary law) 

4.1 Non-contentious issues 

4.1.1 The right applies to common and customary law. 

. APPLICATION OF THE RIGHT (Duties on private actors) 

5.1 Non-contentious issues 

5.1.1 The right to apply both vertically and horizontally. 

6.1 Non-contentious issues 

6.1.1  The right is one that at least belongs to all natural persons. 

6.2 Contentious\ Outstanding issues 

6.2.1 Here parties express a wide range of opinions: 

- Only natural persons (ANC) 
- Natural persons and juristic persons (NP, ACDP) 
- Natural persons, juristic persons, citizens and all persons lawfully in 
South Aiii~a (FF) 
- ‘both citizens an the media be entitled to its proiection’ (DP). 
- State, private persons and bodies (PAC) 

n   
 



  

7. LIMITATION OF THE RIGHT 

7.1 Non-contentious issues 

7.1.1 Freedom of speech and press freedom are not absolute rights. It is 
therefore permissible to place restraints on their exercise. 

7.2 Contentious\ Outstanding issues 

7.2.1 

7.2.2 

7.2.3 

7.2.4 

7.2.5 

Whereas some parties believe that limitations on this right should be 
included in a general limitation clause, others argue for a limitation to be 
included in the provision recognizing this right. 

Section 33 of the Interim Constitution distinguishes between freedom of 
speech relating to political activity and freedom of speech in general. 
Restrictions on the former must be ‘necessary’, in addition to the other 
requirements of section 33, while the latter does not have to meet this 
test. i 

7.2.2.1 The NP supports this distinction, while the DP proposes that all 
restrictions on freedom of expression should pass the test of 
‘necessity’. The position of the ANC on this issue is not clear. 
The FF seems to favour a wider limitations clause for freedom 
of expression but to required ‘necessity’ as a criterion for 
restriction. 

The ANC favours the inclusion in the Constitution of a special sub-clause 
allowing the restriction of freedom of expression in order to prohibit ‘hate 
speech’. The FF, on the other hand, proposes that this matter be left to 
ordinary legislation. The NP and the DP are content to leave this speech 
to be limited by the general limitations clause (section 33). 

The PAC states that although there should be limits, they should be 
reasonable and flexible and most controls should be left to society’s own 
conscience and standards. The PAC also states that advertising as a form 
of commercial speech should be permitted within "reasonable limits". 

The ACDP believes that the right should also include the right of 
censorship. The censorship to be based upon biblical values "where the 
rules laid down for civil law and government is based in Christian 
morality”. 
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EXPLANATORY MEMORANDUM AND PROVISIONAL 
TEXT ON: 

FREEDOM OF EXPRESSION 

8. COMPLIANCE WITH CONSTITUTIONAL PRINCIPLE Il 

8.2 

8.1 Itis a Fundamental Right? 

Freedom of expression is undoubtedly a ‘universally accepted fundamental right’ 

within the meaning of Constitutional Principle Il. It is recognized in universal and 
regional human rights treaties and features prominently in national Bills of Rights. 
It is a freedom that constitutes the foundation of the political process and 
promotes individual fulfilment and the search for the truth through the exchange 
of ideas. Our courts have acknowledged that ‘it is the freedom upon which all 
others depend’ (Mandela v Falati 1995 (1) SA 25(W) at 259) and that it is ‘an 
integral part of the process of transformation’ (Gardener v Whitaker 1994 (5) 
BCLR 19 (E) at 34D). 

Although it is a fundamental right it is not absolute. Itis subject to limitation and 
must be interpreted in the context of the ‘values which underlie an open and 
democratic society based on freedom and equality’ (ss 35(1) and 33(1)). 

Freedom of Expression in Chapter 3 of Act 200 of 19§3 

The right is recognized in s 15 of the Interim Constitution which provides: 

(1) “Every person shall have the right to freedom of speech and expression, 
which shall include freedom of the press and other media, and the freedom 
of artistic creativity and scientific research. 

(2)  All media financed by or under the control of the state shall be regulated in 
a manner which ensures impartiality, and the expression of a diversity of 
opinion’. 

Freedom of conscience, religion, thought, belief and opinion, academic freedom 
and access to information, which often appear as components of freedom of 
expression in other human rights instruments are treated separately in the Interim 
Constitution. See sections 14 and 23. 

Whereas many human rights instruments attach a special limitation clause to 
freedom of expression itself, the Interim Constitution, like the Canadian Charter 
of Rights and Freadoms of 1982, subjects this right to a general limitations clause 
covering all rights. 

13 

  
 



  

  

9. INTERNATIONAL LAW 

9.1 Nature of Right in International Law Instruments 

Freedom of expression is recognized in the following international instruments: 

9.1.1 

9.1.2 

9.1.3 

9.1.4 

9.1.56 

Universal Declaration of Human Rights: Art 19: 

‘Everyone has the right to freedom of opinion and expression; this right 

includes freedom to hold opinions without interference and to seek, 

receive and impart information and ideas through any media regardiess 

of frontiers.’ 

‘lmamltioml Covofinl on Civil and Political Rights (ICCPR) Art 19: 

Similar to the Universal Declaration; but includes a special sub-clause 
allowing restrictions provided by law that are necessary for the rights 
and reputations of others and for the protection of national security, 
public order, public health or morals. 

Art 20: Prohibits the advocacy of war and ‘race hate speech’ (as does 
Art 4 of the International Convention on the Elimination of All Forms 
of Racial Discrimination, 1966). 
The ICCPR has been interpreted to include commercial speech in 
freedom of expression (Ballantyne & Others v Canada 
CCPR/C/47/D/359/1989). 

European Convention on Human Rights (ECHR): Art 10: 

Similar to the Universal Declaration and ICCPR. It contains a special 
limitations clause along the lines of the ICCPRallowing restrictions that 
are ‘necessary in a democratic society’. 

American Convention on Human Rights: Article 13: 

Follows the same approach as the ICCPR and ECHR. It recognizes the 
rights in terms similar to the Universal Declaration but then subjects it 
to special limitations. Like the ICCPR it allows war propaganda and 
the advocacy of ‘race hate’ to be prohibited. 

Article !4 provides for a right of reply for anyone injured by inaccurate 
or offonslve statements. 

Africun Churxor on Human and Peoples Rights: Act 9(2) 

Provides thut ‘Every ‘individual- shall have the right to express and 
disseminate his opinions within the law’. Chapter |l dealing with 
‘Duties’ imposes general limitations on this right. 
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Ltd Que (AG) (1989) 58 DLR 4th 577 (SCC). Most jurisdictions 

extend the right to natural and juristic persons (First National Bank v 
Bellot 435 US 765 (1978) 777), to aliens and to citizen (Nyamakazi v 
President of Bophuthatswana 1992 (4) SA 540). 

1. SOUTH AFRICAN LAW 

11.1 Analysis of Section 15 in the Interim Constitution Sections 15(1) and 
15(2) require separate examination. 

11.1.1 Section 15(1): 
The inclusion of both ‘expression’ and ‘speech’ in s 15(1) makes 
it clear that constitutional protection is to be extended beyond 
mere speech to other forms of expression (e.g. symbolic acts 
such as flag burning and the wearing of armbands, and 
dancing). Unlike many human rights instruments it expressly 
includes press freedom and the freedom of ‘artistic creativity 
and scientific research’. On the other hand, unlike several 
human rights instruments it fails to include the right to seek, 
receive and impart information or to expressly exclude war 
propaganda and ‘hate speech’ from its protection (see above 
para 2.1. (b) and (c)). 

‘Every Person’ is entitled to enjoy this right. This clearly covers 

natural persons, whether citizens or aliens: Nyamakazi v 
President of Bophuthatswana 1992 (4) SA 540 (B) (sed contra, 
see the unreasoned and unsubstantiated judgement of Stafford 
J in Xu v Minister van Binnelandse Sake 1995 (1) SA 185 (T) 
dealing with s 24 of the Interim Constitution). Prisoners are also - 
probably entitled to this right except is so far as the exercise of 
this right is inconsistent with the legitimate pennological 
objectives of the correction system (Woods v Minister of Justice 
and Others 1995 (1) SA 703 (ZSC).) 

Juristic persons are also entitled to exercise this right. This is 
clear from the recognition of ‘freedom of the press and other 
media’ as the media generally has juristic personality. It does 
not, however, follow from this that all juristic persons will enjoy 
this right in every instance. 

Unlike international instruments s15(1) has no special limitations 
clause: Nor doas it prohibit war propaganda and ‘hate speech’. 
Instead all restrictions on the right are left to the general 
limitations clause. Consequently it will be for the courts to 
decide whether statutory or executive restrictions on freedom of 
expression in order to prohibit hate speech are reasonable, 

' necessary etc within the meaning of s 33. Courts in Canada 
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9.2 Implications for South African Law 

10. 

_Section 15(1) of the Interim Constitution already captures the essence of the 

Freedom of Expression recognized in international instruments. It differs in three 

major respects: 

9.2.1 Section 15(1) subjects the right to a general limitations clause rather 

than a special limitations clause; 

9.2.2 Section 15(1) does not expressly provide for the prohibitit.an‘of war 

propaganda or ‘hate speech’ but leaves this to the general limitations 

clause contained in s 33(1). 

9.2.3 Section 15(1) omits the right ‘to seek, receive and impart information 

and ideas of all kinds, regardless of frontiers’ included in the Universal 

Declaration, the ICCPR, the ECHR and the American Convention on 

Human Rights. It is not clear why this component of froedc?m of 

expression was omitted from s 15(1). Itis not covered by s 23 in the 

Interim Constitution. 

COMPARATIVE LAW 

10.1 The Freedom of Expression in Foreign Jurisdictions 

Freedom of expression features prominently in every national Bill of Rights. Itis 

included in the Bill of Rights of those Constitutions that have influenced the 

drafting of our own Interim Constitution: that is the constitutions of the Canada 

(Art 2(b)), the United States (First Amendment), Germany (Art 5), Namibia (Art 
21) and India (Art 19). : 

10.2 The Nature of the Right in Foreign Jurisdictions 

10.2.1 Freedom of expression is recognized as a right upon which others 
depend in foreign jurisdictions. See for example, the judicial decisions 

in New York Time Co v Sullivan 376 US 254 (1963) (United States); 
Retail, Wholesale & Dept Stores Union Local 580 v Dolphin Delivery 
Ltd (1986) 33 DLR (4th) 174 (Canada). 

10.2.2 It is difficult to extract general conclusions from comparative 
experience on the key issues that trouble South African constitutional 
drafters in respect of freedom of expression - namely horizontally 

versus verticality, the bearer of the right, and the two-tier approach to - 

restrictions. The US Supreme Court now adopts a horizontal approach 

(L Tribe American Constitutional Law 2nd ed (1988) 111), while does 
not (Art 32); see further De Kierk v Du Plessis 1995 (2) SA 40(T) at 
48) The United States treats political speech as a higher value, 
worthy of greater protection than commercial speech (D ‘Spitz in 
(1994) 10 SAJHR 301); Canada knows no such distinction (irwin Toy 
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have allowed such curbs (R v Keegstra [1990] 3 SCR 697; the 

US Supreme Court has not (Brandeburg v Ohio 395 US 444 

(1969); Colin v Smith 439 US 916 (1978)). 

Section 15(1) is subjected to a two-tier or bifurcated limitations 

in s 33(1). While political speech may only be restricted if such 

restriction is ‘necessary’ in addition to the other requirements 

contained in s 33(1), ‘non-political’ speech is not so protected. 

This approach, which gives political speech greater protection 

than, say, commercial speech has been criticized by some 

parties which call for a unified approach to all ‘expression’. The 
danger of this is that the protection presently accorded to 
political speech might be weakened if all expression is treated 
equally in respect of restrictions. The meaning of ‘political’ 
speech is not always clear but this is a determination correctly 

left to the courts for decision. 

11.1.2  Section 15(2) 

Section 15(2) does not enunciate an individual right but a 
constitutional principle designed to ensure an independent and 
impartial media which gives expression to a diversity of opinion. 
This provision does not really belong in a Bill of Rights, as it is 
not concerned with a right and is not a ‘universally accepted 
fundamental right’ within the meaning of Constitutional Principle 
Il. It was inserted at a late stage in the Kempton Park drafting 
at the insistence of groups that wished to ensure that the 
principle of an independent media had constitutional 
endorsement and was not simply left to recognition in an 

ordinary statute. (See L Du Plessis and H Corder, Understanding 
South Africa’s Transitional Bill of Rights (1994) 159). 

It has been suggested that if s 15(2) is retained it should be 
amended to exclude the phrase ‘under the control of’. As a 
result of the Independence Broadcasting Authority Act 153 of 

1993 the SABC is no longer under ‘the control’ of the 
government but an Independent Board, despite government 

funding. Against this, it may be argued that the phrase does no 
harm and should be left in case certain media do come under the 
control of the government. It has also been suggested that it 
may be wise to expressly require independence in addition to 
impartiality. 

In some quarters licensing of the media is seen as an 
interference with freedom of expression. .In order to forestall 
such a complaint the following clause, borrowed form the 

European Convention on Human Rights (Act 10) has been 
suggested. ) 

17 

  
 



  

11.2 

11.3 

  

‘This section shall not prevent the licensing and regulation of 
broadcasting and television in the public interest.’ 
This is, however, a matter that could equally well be left to a 

general limitations clause. 

Recognition of Freedom of Expression in Legislation and Common 

Law 

Freedom of speech is well recognized in our common law and has been 
reaffirmed by our courts in many decisions. It has not been given 

express statutory recognition on account of the fundamental position 
it occupies in the common law. Legislation has been employed to limit 
rather than reaffirm the right. 

Impact of Right on Common Law 

If freedom of expression is only vertical in its operation (as held in Du 
Plessis v De Klerk 1995 (2) SA 40 (T) it will have a major impact on 
the common law offenses of criminal defamation, blasphemy and 
contempt of court. If, on the other hand, it is horizontal in its effect, 
it will have a still greater influence on our common law as it will result 
in a reassessment of our law of defamation which in recent years has 
been hostile to claims of press freedom (Pakendorf v D Flamingh 1982 
(3) SA 146 (A); Neethling v Du Preez 1994 (1) SA 708 (A); Financial 
Mail (Pty) Ltd v Sage Holdings 1993 (2) SA 451 (a).) The better view 
is that it is horizontal in its operation. Both judicial decisions (Mandela 
v Falati 1995 (1) SA 251 (W) at 258; Gardener v Whitaker 1994 (5) 
BCLR 19 (E) at 30-31) and logic support such a conclusion. ‘If a 
constitutional override applies to statutory enactments, 
notwithstanding their formulation through the political process, then 
it is difficult to see why rules of common law, which are so much less 
an expression of popular will, and which consequently cannot enjoy 
comparable democratic legitimacy, might be immune from scrutiny’ 
(Derek Spitz in (1994) 10 SAJHR 317). 
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PROVISIONAL TEXT 

124 

12.2 

12.3 

12.4 

12,5 

Every person®, including the press and other media, shall have the 
right to freedom of speech and expression. 

This right shall include the freedom to receive and impart information 

and ideas without interference by public authority and regardless of 

frontiers.* 

Any propaganda for war shall be prohibited.® 

Any advocacy of racial or religious hatred that constitutes incitement 
to discrimination, hostility or violence shall be. prohibited.® 

All media financed by or under the control of the state shall be 
regulated in a manner that ensures independence, impartially and 
diversity of opinion.” 

  

mm'm’hummn—-unmmmuun 
right 80 permits.  Corporstions will enjoy less protection in the exercies of ‘commercisl speech than persons who engege in poiitical speech because of the 
bifurcated approach to kmistions on this freedom. I freedom of commercial 
Mmmfimmnmhmm-—mn 
s cbiigations when it ratifies the ICCPR. 

This phrase, which is taken from the Europesn Convention on Humen Rights, 
@ppeers in Most imernatonsl humen rights instruments. See sbove, pars 2.1. 

This clause is taken from art 20 (19) of the ICCPR. 

mnbmmmmdnmummunm 
Proposal for such @ cisuse. Akernatively, this mitation on freedam of speech (and 
nw-—-nlbm-mun’n—'mnn.—um—-. 

K has been suggested that the present cleuse 15(2) should be emitted. o, 
m.nhm.--——u—m,lhu——nn-um 
in this form. mwhflmm"hml.t 
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13. 

  

COMMENT 

L1341 

13.2 

13.3 

13.4 

Freedom of artistic creativity and scientific research are included in a 

separate clause, together with academic freedom. See Explanatory 

Memorandum on this subject. 

This right is to apply with horizontal effect. A general clause indicating 

which sections of the Bill of Rights are to operate horizontally will be 

submitted after we have considered all rights. 

The question of limitations upon this right will be dealt with later after 

all rights have been considered. As indicated in para 4.1. it is 

suggested that the present two-tier approach be adopted towards free 

speech; that is, that political speech is to enjoy greater protection than 

other speech, particularly commercial speech. 

Clause (3) and (4) are special limitations on freedom of expression and 

speech. They will therefore not be subject to limitations. 
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APPENDIX 1 

PUBLIC SUBMISSIONS RECEIVED 
INDIVIDUALS (in alphabetical order) 

- Abrahams HH (336) 
- Abrahamson F (615) 
- Amory V (499) 
- Angel (763) 
- Anonymous (340) 
- Anonymous (267) 
- Anonymous (500) 
- Anonymous (501) 
- April G (765) 
- Arder R (502) 
- Ashfield M (344) 
- Atkinson (346) 
- Avyittey GBN -Free Africa Foundation (311) 
- Ball J (234) 
- Banker R (503) 
- Beere A (348) 
- Benade S (350) 
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THEME COMMITTEE FOUR 

FREEDOM OF EXPRESSION 
  

    
  

Content of the Right 

The Christian Viewgoi 

On April 27th, 1984, the people voted for a new South Africa; a new democracy. 
Therein they exercised their right of freedom of expression. The right in general 

was a political one, a partly political one. In terms of it's broader democratic 
sense, the elections were a political milestone. 

However, in terms of it's moral basis, our democratic principles appear to be 

shaky. 

On the one hand, we have been released from the claustrophobic structures of 
Apartheid, into a new era of enlightenment. However, this process of 
unshacklement, on the other hand, has destroyed those moorings that gave the 
political struggle a humanitarianism value, in that our present constitutional 
deliberations are being diluted by the contradictions of so called enlightened 
democracy. In other words, the political achievement of the past are being 
disconnected from it's noble moral values. 

It is not too late for a mid-course correction. We will have to redirect our focus 
towards a balanced standard, determined along the lines of God's divine plan for 
humanity. The route of any other standard is capricious and whimsical and 
subject to the vicissitudes of human expediency, 

Thus, it is also with reference o the right to freedom of expression. A new 
democracy and it's exotic appeal of enlightenment surely does not have to 
denigrate towards & system of senseless and abominable literature and activities.   
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By allowing such unbridied misconception, we are confusing the meaning of true 

democracy. 

Democracy is built the desires of the people for righteous and moral justice, 

wmumwdluwmmm.wmlwm 

the recognition that human beings are sinful. wmmmmmm 

mmmmmulmwumwmmu 

is the right of expression was intended to fulfit the fantasies of the unscrupulous 

power lords. 

mmwm,uhw-m.ummdw 

intimacy to a materialist leve!, we dehumanise people at the idolatry elevation of 

money. 3 > 

The legacy of immorality and consequent chaos that we are leaving for the future 
generation is clearly explained in the Bible where the children will be punished for 
the sin of the fathers to the third and fourth generations (Exodus 20:5). 

As Paul remarked: "Not one of us lives for himself.” Accordingly, we are to see to 
it that no one puts a stumbling stone or obstruction into his brother's path.” 
(Romans 14:7,13). “Be careful lest in any way this liberty of yours becomes a 
stumbling stone to those that are weak." And ‘shall the weaker brother for whom 
Chflndied.pcfishmnemumdmbetwmmundingl For when you thus 
sin against the brethren, you sin against Christ1” (1 Corinthians 8:9-12); and cf. ’ 
10:23-33). &mllymmmuwnmmamafiwmm 
pomography, need to heed to solemn waming of the Saviour. "Whosoever 
offends one of these littie ones which believe in me, it were better for him that a 
milistone were hanged about his neck, and that he were drowned in the depth of 
the sea1” (Matthew 18:6). 

Thequesnmslbtwhmrmmmmhm Forsomekmdof 
censorship is inevitable, mmverwamaylwe   
 



  

331 

mmlquufioniswhmkindofmsorshipshouldbupplied? Weneeda. 

eamorshipmisbueduponbiblialnlusmmfinmleshiddownforuvn 

law and govemment is based in Christian morality. 

NoBible-befievhgpenonandeflymswmmlirnponfivesbw
nwm 

anaesthetic, the immoral, the untrue and the treasonous. God's Word commands 

mwm.mm-wmflmmunufim‘mmm
m_ 

(Ephesians 4729). Instead, they should promote whatsoever things are true, 

honest, just, pure, lovely and of good report (Philippians 4:8). For the Lord 

enjoins us to hold fast to that which is good, and to abstain from everything which 

even appears to be evil. (1 Thessalonians 5:21-22). 

w:mucnpmmmmmmwmmm@m 

of censorship. 

No nation can remain free once moral norms have been eroded. It is when 

obscenity, promiscuity, degeneracy, homosexuslity and lesbianism, (Romans. 1:8- 

32), are allowed to be represented to the public as healthy and normal 

phemonena, a moral vacuum is created. 

So we reec need censorship. As the Bible says "where there is no counsel, 

peopie fall.” (Proverbs 11:14 "Righteousness exalts a nation: sin is a reproach 

for any people, (Proverbs 14:36. "Without counsel, purposes misfire.” (Proverbs 

15:22. "Righteous lips are the delight of rulers, for the Government is established 

by nghteousness. (Proverbs 16:13. "A wise rule scattereth the wicked by if a 

fule hearkens to lies, all servants are wicked.” (Proverbs 29:12). 

The ACDP is of the belief that the exercise of these freedoms carry with them 
duties and responsibilities and involves the applicstion of restrictions and 

We adhere o the principle that the ight freely to create, speak, write and publish 
sentiments or expressions on all subjects, shall not be infringed. 
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We, however, deem as licentious, those expressions that can be ciassed s 

W,Mmmm,mmwmm
m.smmmu 

right of expression. ThebodyisthewnploofGodfl c«mmum
§:1s)-mme 

word.wfinenorspoken.mfiedssomemirnof
mcm. We imitate our . 

Cmmbyomnmuhnsmmughtrfisfic
mdunofwmdmw 

Mm.hm»mwmnsmu
mwmwmlmmm 

at creation. 

Thnwhuhobseam.mneorde
flmmtmdwmqm 
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redress. 

hbhmnfinmmmmflsbem&hm&fiwwhflmbe
 

classified as defensible or indefensible. The ACDP reiterates that in determining 

said standards, portrayals of the horrors of child abuse, pomnographic liberties, ™ 

ammm,mmmm.uwwm
m 

that may lead to these behaviour pattems, are deemed to forms of expression 

that are unacceptable to the ACDP. ¢ 

In fact, the freedom of expression should be restated as the expression of 

freedom. In this sense, freedom will be understood as a value berthed in 

discipline and struggle, and expression as the responsible ethic emanating to 

protect the value of freedom. The ACDP wish to add to Section 15 of the interim 

Constitution, a paragraph which will state the following: 

Section 15 (3): The right is proscriptive to the extent to which it brings into 

jeopardy “the interests of national security, temritorial integrity 
or public safety, for the prevention of disorder or crime, for 

the protection of health or morals, for the protection of the 

reputation or rights of others, for preventing the disclosure of 
information received in confidence...” (Article 10 (2) of the 
European Convention for the protection of Human Rights and 

Fundamental Fremdoms.) 

   



  

Application of the Rigt 

Nature of the duty to be imposed on the State 21 

23 

- 1o protect the right as suggested. 
- that the expression of authority by the State is subjected to God's 

law of morality and justice, and the respect to uphold the 
sovereignty of the constitution. 

- to protect society against lawiessness and ethic depravity. 

Application of the right to common law and customary law 

Uttimately, the constitution must refiect the Law of the triune God 

and from that perspective, differences between customary, common 

and constitutional law must be addressed. The ACDP, however, 

notes with disfavour the move worid-wide to abolish the common 

law, as it existed for several centuries. 

Wherever any law will attempt to distract from the biblical basis of any 

‘customnary or common law precept, this will not be tolerated. 

Given the creative nature of humankind, and depending upon the 

responsible limitation attached to this right, the protection of this right of 
expression should permeate common and customary law, where it does 
not contravene Biblical Law. : 

Should the right under discussion impose a constitutional duty on 
actors other than the State? 

Yes. Although the right is more creatively exercised by natural persons, all 
mmndmmmmmwmmmm 
proviso that the fundamental right to dignity is respected. - 
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and principles. Imofarnmawnsfimfimhu-fix-dmlwmem. 
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24 Who should be the bearers of the right? i 

The limitations of this right should apply to natural and juristic persons. 

25 Should the right under discussion be capable of limitation by the 

legisiature? 

. It would be impossible to refer to the right to freedom of expression, 

without having regard to acceptable limits thereon. The ACDP is against 

abuse of the freedom of expression, whether it be hate speech, immoral 

‘acts’ or obscenity in whichever form. No example of obscenity has such a 

clear impact on the fibre of society as has pornography. 

Theww-moommmunywmumm'uamirs 
etymology depicts it's depraved nature. 

In her exceliently writien and researched thesis, Dr Judith A. Reisman traces the 

history of pomnographic acceptabiiity in the United States of America, to the ) 
‘research’ of Dr Alfred C. Kinsey. [Soft Pom plays Hardball, Huntington House, 
1891). In ZSexual Behaviour in the Human Male™, he made public his so-called 
sexual ‘outiet’ theory in which he made the then unheard of claims that male 

sexual identity and maleness is directly related to the total numbers of his sexual 

‘outlets’ or orgasms which he referred to as the ‘total sexual outiet'. Sexual 

intercourse with a differentiated variety of peopie and animals of any age and 
gender was natural and even children needed multiple orgasm outlets to function 
healthy sexually. 

   



  

275 

‘These ideas were read and immediately found acceptable by an American 

College youth, who founded a sex-magazine industry, based on the concept that 

all men are merely boys playing at manhood with objects such as beautiful cars 

lnduxuallymcfivewomanvmomhedmudhmplmbmnyunflonns, The 

man was Hefner and his industry, Piayboy Inc. 

Aboka!hehismryoflhepmnindusflyhfl\eUSAisemmelyhe!pfulhm 

aspects: . 

1 It shows where the relaxation of censorship on obscene or sexually explicit 

materials may lead to; and 

2. It provides the new South Africa with methods to counteract the social 

evils identified in the other leg of this exercise. 

In 1848, Playboy pomographers had several problems in making Kinsey's finding 

of masturbation for health acceptable in American society: 

To influence male society in future generations they had to reach college males. 
This target group, however, still clinging to the family values based on fixed 
Christian moral principies, considered ‘giriie’ magazines to be cheap trash, the 
majority saved themseives sexually for their future life mates - their wives 
considered prostitutes to be diseased, unrewarding and unacceptable as sexual 
partners and that pre-marital intercourse and masturbation was taboo. 

By using an aggressive and attractively packaged marketing strategy, Pliyboy 
introduced Kinsey's findings as fact and by interspersing articles by nationally- 
known figures and presenting these individuals as approving of these 
philosophies ‘harmiess' paper dolis were made the stuff college men dreamed 
and fantasized about. 

Afiaqusg_fly—halrdtuaiontomeanmhipofmnphyis(lkewm 
gambling, smokmnordflnking)mnismdallwtheworuwmflwill. 
therefore, be impossible to prohibit the use thereof. 
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hns-numberofuserspnmingdaily.wmu
mbdlefioa The drug industry is 
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mnedbiaiymrnkmmeoffi
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first-time user. 

Pomography is equally addictive and. yet, considered ‘harmiess' a la Kinsey et al. 

pages that include jokes of male impotence and castration, rape, adultery, child 
sexual abuse, religious ridicule and even pictures and jokes of women and 

children being tortured or sacrificially murdered. Each month's sado-sexual 

stimuli is meshed with advertisements for autos, liquor and fashion. 

Serious articles and interview with famous, authoritative male figures imply (by 

their appeurance in the magazine) that porography is acceptable and an 

important element in a powerful world. By definition, the collection of such a 

multitude of conflicting sexual and scary, value laden stimuli in one sitting would 

tend to disorient the human brain. 

In such a state, how is it possible that a soft porn consumers could isolate and 

determine which image or idea is arousing him moment by moment, second by 

second? To have some idea of how boys and men respond to soft pom images, 

it is necessary to ask how boys and men respond to live women and girls 

provoking them in the same manner. Sex research, criminal record, classical and 

contemporary literature, and even the Bible all concur on how normal males 

respond to a teasing nude female. e 
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Further, how does the brain of a man or & boy respond to murderous, or other 

anxiety-provoking images? Tugiany.mwauldpruuminfightofm
m 

bywufldmnwnedmediuldocwrlsadomnounfeld.vmo
wumm‘me 

sflanandguflfofillidtmleondudanbem: *80 percent of all deaths 

mdmmmwmmwbm.
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really of two brains: the ‘left’ and the ‘right’ hemisphere. The right hemisphere is 

often called our 'emotiona’ brain and the left, our thinking' or rational brain. 

smmm;pmmmmmmwwmhof
mmwu-mm 

chemical response experienced primarily by the right brain. 

'Evuyseeond,mOmmmnmgesbanbamummmm 

from the body's senses.” Only a few of these are headed by “the conscious 

mind.” 'Only the most important - or exciting - sense information gets through. 

This suggests why pomography has such an impact on people - young and old. 
When one reaches a state of emotional arousal faster than the body can rally its 

adaptive reactions, a form of stress follows. Briefly, the male body is designed to 

respond - or adapt - to biatant female coital signais by engaging in sexual 

intercourse. Anything which increases sexual stress (eg. sexual signal, sexual 

shame, sexual fear) triggers known physiological mechanisms. In an instant, 

anxiety mobilises the body into a ‘chain reaction of defences with a singly aim: to 

put the body in top physical condition to cope with the emergency.” Chemicals 

seep into the pituitary giand, releasing a stress hormone known as 

adrenocorticotropic hormone (ACTH). Scores of other neuro-chemicals are sped 

into action as well, notably adrenaline and nonadrenaline. The bronchial tubes 

relax and open for deeper breathing. Blood sugar is increased for maximum 

energy. The heart beats faster and contracts strongly; stress will “arouse [all] 

vital organs.” 

Avnilmnbgnymbmmmwmmpefimmm 

function, like kidneys, lungs, heart and sexual organs. So anything that stresses 

the body, good or bad, will alert the gate keeping organs of sight, sound and sex. 
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Muscies contract and blood pressure rises. The eye pupils dilate ‘widely’ to 

improve vision as the body organizes to meet an emergency. At red-alert, in a 

light-or-fight mode, we can ‘now perform feats of strength and endurance for 

beyond...normal capacity.” Thishiphmml-lmdatym\muldbe.anonnal, 

although not always automatic, biochemical response of a male to a live or 

pictorial female coital sex cue. 

So, let us consider what is happening to.a.man or boy tuming the pages of 

Playboy, Penthouse, etc., or viewing a sado-sexual video. His brain is : 

processing images and words of diverse sex signals and emotions, a composite 
of stimuli, which affects a neuro-chemical response throughout his entire body. 

In a manner of speaking, if his left brain (rational hemisphere) had any control 
over the situation, it would be telling his right brain, “You dummy, that girl is only 

pretending to lust after you - infact, she's not even real. Why is your heart 

beating 5o fast, and why are your eye pupils dilating so wildly? She is only 
another man's creative fantasy. Get out of this sieazy strip joint or put those 

pictures away before your wife (mother, girfriend) comes inf* 

mvnmm.mmcm.-ummofumummmm 
Mmlmhwmhmmmh 
NlfiomlCfintuflafimonPcflwuphyheldhCh\drmafimshsmmber.'1955: 

mmwmmuzzsmmsmmmmmmmm 
way or ancther, beamedhvdummmm.mmamd 
Syndrome with four factors that repeat themseives over and over. 

Fmafimmmmnm-mmybmeA 
Towmmlfim,mmnhm}-mmm 
*hat it creates a lot of stress in tension. 

mmmbm-mmumwwmwmmw. 
mm.mm,mmmefluum%«ofialml 
imagery” to be tumed on. 3 
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as awful, disgusting, taboo breaking and repuisive, and is now found to be 

commonplace and legitimized. 1t becomes acceptable and then attractive and 

Wflhlmfingofeonsdence,mmwidmlbmnsblhdtnlfspmenfinl 

dangers and keen to repeat it in real life. 

Thehadudlympekh&mmbegmwmmmmnmn-m 
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the books and films portraying these ‘acceptable’ ife styles. 

DrCfimcndsbyamwnphy]isldimamd(uponmefanflylruflp . 

marriage relationship.” These charges need to be substantiated and this can only 

be truly done by having recourse to the process followed by those spreading the 

altemnative lifestyle. 

To trace the attack on the family, one needs to go back to the data disembied by 

Kinsey in his reports on male sexuality. He found that 86% of American men 

experienced sexual intercourse before marriage, 70% had intercourse with 

prostitutes and 40% induiged in extramarital intercourse. 

The fact that Kinsey's figures were based on a sample disproportionately 

weighted by homosexuals, prisoners and other social deviants he conveniently 

did not publicise and, thus, his false statistics on masturbation, bi-sexuality, 

homosexuality, virginity, adultery (swinging) and child-adult sex was made 
acceptable through so-called soft pomography lead by Playboy. It must be kept 
in mind that Kinsey did not originally come up with all the ingredients in his new 
umlem&cspmlosophmmisaadijgoesbmsfiwnndmlmyue.pndophile 

and child-adult sex advocate, Rene Guyon, (The ethics of Sex Acts, 1848) writing 
on sex laws. TonwmomemeGuymsodety.(-nimcmafiomlpaedophile 
organisation), was ‘sex before eight or eise it's too late". (Reisman, p.37) 
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Famale where his respondents were, to a sizeable and significant number, 
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prostitute females. 

The well-known argument is that one cannot legisiate morality - this has been so 

munuymmiywmum-mukmmmmamw ; 

law. The counter to this surely must be that all laws have a moral content: if one 

considers theft, fraud, libel, rape, incest or murder to be iliegal, one does o 

because of one's sense of morality. 

Law simply codify moral values. The only issue that remains is whether we 

enforce Biblical law, in matters of freedom of speech and, therefore, in matters of 

‘art’ and pomography or, whether we accept the results of humanist law. It we 

choose the latter route, the American example of accepting the Supreme Court's 

application of humanist law tenets on constitutional issues will become the norm 

- God forbid; 

The ACDP, representing a large constituency of peopie of moral fibre, will not 
stand for having our tax-money used to fund images with sexual humiliation in ) 
it...too disgusting to write about with any enthusiasm. These dipictions included 
photographs by U. S. artist, Robert Mapplethorpe, of a man's fist up his partner's 
rectum and another of a finger rammed in a penis. These and other disgusting 
mmifimdemamlfitmudmtficmm.mmummw 
theNnfiomlEmwmemoflheAm-aU.s.mmnmlmninfion- 

- (Leadership article on censorship, 1994, p32). 

e mehdlwmwm.uhmllmrmmmm . 
depiasinmt.mux.puuaoaei!dmmogmphymm 
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The number one consumer group of pormography in the USA is adolescent boys 

between the ages of 12 and 17 years; this combined with pomography teaching 

Mwmwne:dmomyformemulufisfacfimdmndsmddwimee‘sfor 

men, meammmispowafiulmdmoflfitudasarldwlueswiuindeuuypnm 

it's ugly influence on generations to come. (The Twelive steeps to Victory - 

National Coalition against Pornography, 1991). 

Witing in 1991, Dr Judith Reisman noted that the former U.S. Surgeon, Dr C. 

Everett Koop, declared pomography to be a "crushing health problem...a clear 

and present danger...biatantly anti-human...we must oppose it as we oppose all 

violence and prejudice”. Referring to Ted Bundy's (serial rapist-murderer) 

acknowledgement that his deviant behaviour started with perusing soft-core ‘ 

pomography, namely, Playboy magazine - Penthouse (1868) and Hustler (1874), 

did not exist then. If his behaviour was shaped by Playboy, what effects can 

society await from exposing their young one's to more explicitly violent sexual 

images. 

What sort of messages do these sofi-core magazines - the initiation to hard-core 

pomography. (similar to cannabis leading to cocaine derivatives) send out? 

On the 26th October, 1890, Police in Norman, Oklahoma called for Hustier to be 

removed for iocal store shelves after a nine-year old, whose genitals were 
mutilated and had an eye gouged out and it was discovered that a recent issues 
of the magazine featured a scene where a child endured similar torture. 

The pomography industry thrives upon the emasculation of men. Kinsey, in his 
Rockefeller Foundation-sponsored researches set a standard that equalied males 
with orgasmic potential - sexual performance. In a process aimed at undermining 
long-term married heterosexual love and commitment - known as heterophilia, or 
love and trust for the opposite sex, the magazines exploit male fears of women 
lndhmilyeammivnem-thepmeviminispomyadnnmmthmmggow- 
digger going all-out to clip the man's wings of freedom. They offer themseives as 
reliable, comforting substitutes for two monogamous heterosexual love between a 
man and a woman. 
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hammmmmmwmwwkmmw
ms 

dmuedommabflfly(oflmmfuwwaflwm
).mbyt.fln 

wnmmmmm.wmwmw
wmmmwm 

relationships in 2 man's life. Am*mmodmdwhmmflmllytsm
kom 

the loss is felt in community, state and federal leadership. After enough 

Wwwmh—mwumwu\d
mhy,mm 

mmmmmnymmwwm
mmwof 

insecurity. mm-wm..mnnmwlhfi
nwmhofw.m 

-wmlmmmmswmm
mwmmm : 

mamm,uwuxunmmmm
~nmwm-tm 

emasculation. 

mm«mmwmwmmmw 

relationships are revealing in themseives. Mmmmhmnd 

hmmubmmmmwmim 

In 1954, Playboy has a toddler soliciting sex from a prostitute with him holding our 

a coin to her and with her having a hand over the till register reading "NO SALE". 

Child-adutt sex is clearly hinted at and the prostitute replaces the familiar mother 

figure. 3 

In 1976, the Hustler has “"Chester the Molester”, (a cartoon image of a dirty old 

man who would do anything to trap a young girl of ten to twelive years old), 

underwater, wearing goggles and a snorkel. His arm is outstretched before him 

and his fingers are wriggling through the water as he reaches up toward the 

crotch of an adolescent girl, standing with legs wide apart and reaching up to 

catch a beach ball. 

Tmnsfilmmmwbdmuhummm1971.umm 

shor~<cd at youthful coitus, becoming more accepting of peer sex and incestuous 
participation themselves in 1977. 

  
 



  

" SCENE - PLAYBOY 1671 

Ayoungeouplenude.onthelivingmomeoudl.lsmepa
remofihepiflenw 

the room. Theboy,holdinghispltflswsoltfltwedonotuehisphallm
. 

signals the two-fingered “peace” sign to mom and did, saying: "Peace. 

Six years later, in January 1987: 

SCENE: Mmamdadhvebmstfilbhelmmmnm'm
m-ra 

having sex on the couch. Mother, ugly and bizarre, is shouting to the girk: 

“Chariene! You promised to wait until we got slip covers.” 

MvsUnivmhyuwleaum.JomneFedmmmvieMonmedlnmof
 

even soft-core pomography such as Hustler. mmmhip.psfl.misqugpd 

nmmnmmmmwgedmmmmwmmmm 

..."naked women, then it's splayed beaver shots [uncovered and open female 

genitalia] and then self-penetration. After that, they want to see her having sex 

with animals and men.” 

The ACDP opposes the undemocratic and imesponsible method of approaching 

the right evidenced by Dr Mangosothu Buthelezi (YOU Magazine, 1.9.84, p.12), 

when he stated: < i 

“No one in this country will ever again decide what other intelligent and rational 

beings may read, hear or look at,” when he appointed a task group to review 

South Africa's censorship legisiation. Contrast this with just a few of the large 

number of submissions received by the Constitutional Assembly from South 

African citizens, from all walks of life: 

“The nght inherent in Section 10 appears to us to be meaningiess if Section 15 is interpreted to 

aliow absolute freedom of speech and expression to the point of abusing individuals, or Groups. 

The pomographic 'industry’ is staking @ ciamm to publish expliit hard-core pomogrph on the basis 

of such an interpretation. We are contending that such constitutes am assautt upon 

womanhood, as this has been defined by Canadian Courts, and thus nullifies the protection 
afforded in Sectinn 10 ~ “iume 10, Theme Commitiee Four) 
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thmw lwmsummu
wwm 

m..nwwmnm
.umnmpmmm
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nm.mmmmm
wummwmm 

| urge you, 

mmbfswsmmdm“ 
(vuum1o.mcammFm 

dmmmwdw
 

“We support freedom of speech, but ! 

m.hmmmMi.o
lwm This sctually corrupts a people, 

s studies in the Nordic countries Show.” (vms.mcamrml’m 

'lwmlywnwmd
wm 1t cegrades the role of the v 

women.® (Volume 12, Theme Committee Four) 

tfiwmumuphmm.mmmm
mwu 

mmmm...m)mdmmm
w-m 

chilghood including his adulthood. By wanting to resd more of these magazines it urges a child 

1o want to watch these women in the magazines, on television. In this way the women are 

exploited and a child leams to lack respect for their parents and cther adults around them. 

(Volume 11, Theme Committee Four) . 

The ACDP takes a clear stand and state that it will accept clear moral boundaries 

of limitation of this right in that it must be exercised responsibly and not in ’ 

manners and ways harmful to the family (note Aristotie's comment previously 

mentioned), and the attending and normal values of monogamy and marriage to 

one partner for life. The ACDP will not tolerate any abuses of the right 

transgressing the laws of God and levels of accepted decency. 

  
 



     



  

  

- EREEDOM OF EXPRESSION 

Content of the Right : 
The right is set out under Section 15 of Chapter 3 of the Interim 

Constitution. 

The right to freedom of expression is closely relaxed.t? free 

political activity. It is one of the foremost fimdament'a.l cw}l and 
political human rights that is universally accepted. It is a'dv:'sable 
that the right should be reformulated to provide constitutional 
protection from racist, sexist or hate speeches calculated to 
cause hostility and acrimony, and, racial, ethnic or even religious 
antagonism and division. The right correctly includes artistic 
expression and scientific activity. The word "research” seems 
somewhat restrictive and could be substituted with the word 
"activity" which shall in any event, include research. 

The following formulation of Section II (I) is suggested: 

1). Every one shall have the right to freedom of 
speech and expression, which shall include 
freedom of the press and other media, and 
the freedom of artistic creativity and 
scientific activity. 

2). This right shall not prevent the legislation 
from enacting legislation to prohibit any 
speech, expression or advocacy of racial, 
religious, gender, ethnic or other similar 
forms of hatred such as would constitute 
an incitement to violence or extreme 

  
 



  

hostility (or in compliance with South 

Afnca s international law conventions). 

It is our view that the establishment of the lndcpendel_'lt 

Broadcasting Authority which secures impartiality of state media 

deals adequately with the concern of state financed or controlled 

- media. We propose the following formulation: 

There shall be a right of access to a diversity of 
opinion. 

This formulation has a broader application than the existing 
15(2) and provides the basis for groups, institutions and 
communities to have their viewpoints heard. 

npBatinantie i 

2.1. There shall be posmve duty on the part of the state to : 
uphold such rights. 

2.2. The right shall apply to all levels of civil society. 

2.3. The right shall apply horizontally subject to the usual 
limitations. 

2.4. Natural persons shall be the bearers of the right. 

2.5. As under 2.5. of the Right to Freedom and Security above.   
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Democratic Party 
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CONSTITUTIONAL ASSEMBLY - 

THEME COMMITTEE 4 

FUNDAMENTAL RIGETS 

DEMOCRATIC PARTY [DP) SUBMISSION ON: 

TOPIC 6 : FREEDOM OF EXPRESSION 

TOPIC 7 : RIGHT OF ACCESS TO INFORMATION 

FREEDOM OF EXPRESSION 

1.1 

CONTENT OF THE RIGHT 

Section 15 of the Interim Constitution provides:- 

15 ) 

@ 

Every person shall have the right to freedom of speech and 
expression, which shall include freedom of the press and 
other media, and the freedom of artistic creativity and 

All media financed by or under the control of the State shall be 
regulated in a manner which ensures impartiality and the 
expression of a diversity of opinion.” 

Sijnfl:mfifiemhm.m:b?mflymfie 
inclusion of this section in the provisions of the new constitution. A - 
mfimmfihmmhmmmw 
with a srong injunction against state intervention in the press are minimum 

* prerequisites for a'creative, vibrant, open democracy in South Africa. As will 
umm-mdmmwmaw 
democracies, section 15(1) is consonant with the wording of the guarantees of 
freedom of expression contained in similar provisions in international covenants 
and the constinztions of other countries. = 

. [V
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Section 15 )ispathsunnmfl.butinowvininva’ymyufidnw 

&m&%dmmwwwmmm 

intended to remedy - in part - the ills of the past, it is esseatial that section 

15(2) be retained in the final constitution. 

Controversial Issues 

The DP has also read the submission received from the Conference of Editors 

Mwmfilmmlmlm).uufiuedmof&m 
under the new constitution. We believe this document to be very carefully 

reasoned and we-support its conclusions (pp.57-58 of the document). 

On the other so-called “controversial issues® of hate speech, commercial speech 
and obscene speech, we are of the view that a suitably worded Iimitations® 
clause is the most effective manner of dealing with these matters. However, we 
urge that the constitution framers desist from the temptation of applying a wide 
basis of potential restrictions to free speech, however well-motivated such an 
intention might be. The lessons of our own past and the tortuous development of 
free expression in such a well-established democracy as the United States, for 
example, should serve as a necessary caution. In other words, free speech 
should be cherished and nurtured and is very easily chilled or subdued by 
excessive constitutional or judicial zeal. 

APH.!CATIONOF'I‘EER!GH‘I" 

Nature of the Duty to be imposed on the state 

Section 15(2) imposes a specific obligation on the state to ensure that the media 
mmmmmMdeafifimem 
reasons suted above, we strongly support this obligation. 

msgg'swfipfimmmdmu(l)mmmlu.hm 
u@:tumuwmmcmmmmmwmm.mmm 
against any granitous atempts by the smte to restrict free speech. However, the 
mflfimhfl:kmmw.wufinfinfimdflm(fimnxh 
Mm,wmmflymhvfiwdfldfl&afllmmm 
New York Times Co v Sullivan (376 US 254):- 

“Thus we consider this case against the background of a profound 
national commitment to-the principles that debate on public issues 
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CONSIDERATION OF FREEDOM OF EXPRESSION 

24 

- should be more fully considered when the issue on horizontal application is 

Application of the right to common law and customary law 

hfismnmfiewmx’swmdmfilmws) 

provides an admirable summation of the issue at 30:- 

“The issue of the application of the constitution to the common 

wndmwmummmboqyof_Mh\v 

afdefimnfimismhfibydflmnhw:fihnthu.m 

in particular which poses particular hazards for the press... 

Afier considering the inernational jurisprudence on this issue, he concludes (at.. 
36):- 

*Adopting these canons of interpreation, it would lead to absurd 
results to leave common law rules of defamation insulated from 
the Bill of Rights. There is no logical distinction between a 
santory limitation on the freedom of expression and one 
embodied in the common law.* 

Although this issue will be resolved elsewhere, or indeed if not resolved in the 
new constitutional text, will be determined by the courts, we respectfully agree 
with the above opinion and urge that its approach be followed. 

We are not aware of any specific customary law usages which do not fall under 
the common law. 

‘Who should be the bearers of the right? 

Clearly, a meaningful right to free speech requires that both citizens and the 
media be entited to its protection. It would be unduly restrictive, if not absurd, 
10 restrict its protection to cases involving state action alone. Once again, this 

considered.   
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1.1 

12 

No country permits nfiflmmmfifidfi;hnfiem
yhmm 

efoflzfimiufimwhi:hisimmeemm
@eMmdm 

33 (limitation clause) since it provides hh‘:'amblaflimm' which any 

The Conference of Editors is concerned that limitation on free speech and the 

media, in all cases be both reasonable and necessary. 

We agree with this proposition and would indicate that the current wording of 
mn-wummm»m»@nfiw 

Tights® - is a direct consequence of drafting an jnterim constitution to cover, 

itically, the period of the 1994 election. Since we are now drafting a so-called 
"final® constitution there is no basis, in law or logic, why the “higher standard 

of protection, achieved by a limitation being tested on grounds of both necessity 

and reasonableness®, be not applied to freedom of expression. 

OF ACCESS TO INFORMATION 

OF THE RIGHT 

provisions of the constitution are:- 

administration at all levels of 

ield by the state or-any of its o 
in 3o far as such information of regi the axercise of 
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F- VRYHEIDSFRONT 

FREEDOM: FRONT 

THEME COMMITTEE 4 (FUNDAMENTAL RIGETS) 

SUBMISSIONS ON FREEDOM OF EXPRESSION 

The Freedom Front supports the general concept of freedom 
of expression as set out in section 15(1) of the 
transitional Constitution, but wishes to strcg- that the 
bill of rights should clearly provide that "freedom of 
artistic creativity and scientific research” should not be 
pretexts for modes of expression that are obscene or 
offensive to the public generally or to any-.group in 
society with lawful aims. 

Participation in cultural life and the right to use the 
language of one's choice are examples of freedom of 
expression. (The provisions of that  transitional 
Constitution relating to official languages, 
section 3) will be raised in Theme Committee 1, but there 
may very well be an overlap with other theme committees, 
including Theme Committee 4.) 

Although the Freedom Front is in favour of ensuring 
impartiality and the expression of a diversity of opinion 
referred to section 15(2), it is convinced that such 
impartiality cannot be attained if the state is able to 
control the media (even though the state may to a certain 
mut have to finance media). This matter is dealt with 

ow. 

Press freedom = Lttt 
Ths function of the press, according'to professor JC van der 
Walt "is ..... to serve the public interest. What does 

  
  

 



  

  

2 

1ic interest embrace? The public interest is served 

-g‘ xing available information and criticism which is 

relevant to the community about all aspects of the public, 

political and socio-economic activities and contributing to 

the formation of public opinion. This function guarantees 

the freedom of the press and at the same t:u sets the 

limits" (translation, from 

P 76). 

i ress in a democratic society can 

'!rt::‘dlly.lp at“o?er::p;::iz%d: 
"Newspapers are not passive 

instruments. They are makers as well as '?h.m? and 

dispensers of news. More than that; the role 3 ;A;!.y as 

an integral part of the connective tissue of South ix-iuxfx 

society is exceptional when compared with the pon:.h. on o 

o 1 o o e f::em%au'n;fly_.u::gt:r :apulatm
 

ey ey ht“aiu outlook on the world, 
depends for guidance, 2 

entertai t, interpretative comment and informed opinion. 

For tho,\.l’:::%s :? s:gth Africans the newspapers are their 

sole literature". (Morris Broughton: 

ica, Purnell and Sons, Cape Town and Johannesburg, 
South Africa 
1961, at pp 12-13.) Bl 

Although press freedom is often much lauded, it should be 

remembered that this freedom is one of the most 
controversial in the context of human rights instruments. 

A formulation of the general principle should, therefore, 

be properly qualified. Freedom of expression will have to 
be weighed against other fundamental rights, including 
rights of dignity, privacy, etc. 

On the one hand freedom of the press is one of the most 
important instruments of democracy. (See Cachalia et a) 

i Cape Town; Juta 
1993 at p 54.) In the first place, this freedom enables 
members of the general public to acquire information to 
enable them to exercise their democratic right of criticism 

. of . the government, opposition parties and public and 
private institutions and persons. Secondly, this freedom 
leads to informed public opinion necessary for a meaningful 
ex§r:1:§.of democratic voting rights in elections and/or 
referenda. 

On the other hand, biased or prejudiced news may cause 
incalculable damage to society. Gullible and ignorant 
members of the public are particularly susceptible to a 
barrage of propaganda by the media, often inspired by 
political parties and particular or partisan interests. 

Our - statements above - applying to the 
applicable to other media. i el ghime 

A fine balance between the above-mentioned crmflicting 
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terests must be maintained. It is not possible, however, 

;:r a bill of rights to spell out the details of tht!j;: 

freedom of the press, as an important component of freedom 

of expression generally. 

made out for the statement that South 

:!::::nh::nsb;r.:hip laws and the Publications Act 42 of 1974 

in particular are in need of. revision. (See JWC van 

" 'n Menseregte handves: Die toekoms van die Wet op 
gt : "Publications Appeal Publikasies 1974" 1992 De Jure 11°-§m 342; "Censorship 

Board: Court or inguisition?" 1991 

in a future South A?x"ica: A legal perspective” 1993 De Jure 

283.) 

In the context sketched above the Freedom Front recommends: 

(a) that the existing gection 15(2) be reformulated to 
read: 

*"All media, whether financed by or partly by the state 
or not, shall be regulated by an independent media 
commission in a manner which ensures maximum 
dissemination of news, impartiality and the expression 
of diversity of opinion, subject only to such 
restraints as may be imposed by law" ; 

(b) that a commission be appointed to consider existing 
common law and statutory restraints on press 
freedom and to make recommendations concerning 
their retention, amendment or repeal. 

State controlled media 

The Freedom Front js convinced that public media should 
, a8 this would 

enable the government of the day to manipulate public 
opinion and gain support as a result of indoctrination of 
the public, at the expense of other parties, the public in 
general, the public interest and the cause of democracy. 
We realise that costly public media such as radic and 
television are to a large extent dependent on state 
financing. Even on the assumption that there should be some 
measure of regulation of the aizrwaves, the state should not 
generally control such media, for the reasons-stated above. 

We submit thet the Constitution should, in'favour of publi 
media such as radio and television, co'ntain a provisionliz ine spirit of the present Constitutional Principle XXVI 
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a constitutional right .... to an equitable share of 

;cvcnue collected naticnally). We are convinced that rh- 

creation of an independent, free press would be conduc ::: 

to the public interest and in accordance with one of 

basic elements of the concept of democracy, namely giving 

due weight also to the views of minorities. 

The Freedom Front is also of the opinion that an 

independent free press would be one of the "checks and 

balances" necessary in a democratic society toires;ra;i: 

excessive use of government powers and that const: tut;gg 

entrenchments are, therefore, necessary to guarantee is 

freedom. 

Hate speech and obscene speech 

The Freedom Front is of the opinion that statutory 
provision should be made to prohibit the exercise of speech 
or writing which incites hatred amongst people, whether of 
a racial or any other nature, as well as cbscene speech and 
writing. We are not at this stage convinced, however, that 
such provisions should be entrenched in a bill of rights. 
In our view these matters could, as at present, be 
adequately dealt with in criminal or administrative 
statutes outside the Constitution. 

Commercial speech 

1f the words "commercial speech" are meant to refer to 
commercial advertising campaigns, the Freedom Front wishes 
to point out that this is, internationally, a very 
controversial issue. It accordingly requests that this 
matter be either debated or otherwise clarified in Theme 
Committee 4. 

Conduct as an expression 

It has been suggested that conduct may be regarded as a 
form of freedom of expression, e.g. picketing. The Freedom 
Front is of the opinion, however, that conduct other than 
speech or writing should not be regarded as a form of 
freedom of expression. It should rather be dealt with under 
another appropriate heading in the bill of rights, e.g. in 
the case of picketing under the present section 27 (labour 
relations) of the transitional Constitution. 

Other jssues > 
The International Covenant on Civil and Political Rights . 
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1966 in article 19 acknowledges that everyone has the right 

to freedom of expression, which includes the »freedom to 

seek, receive and impart information and ideas of all 

kind;. regardless of frontiers, either orally, in writing 

or in print, in the form of art, or through any other media 

of his choice". 

The Freedom Front Supp 
article 19 above, but wis! 

the above-mentioned rights 
below. 

We agree with article 19 

orts the principle formulated in 

hes to stress that the exercise of 

should be qualified, as set out 

.2 of the same Covenant, which 

provides that such exercise “"carries with it special duties 

and responsibilities”, and “may therefore be subject to 

certain restrictions”. We are also in general agreement 

with the further provisions of article 19.2 to the effect 

that such restrictions shall only be such as are provided 

by law and are necessary (a) for respect of the rights or 

reputations of others; (b) for the protection of national 

security or of public order, or of public health or morals. 

The Freedom Front is of the opinion that the restrictions 
mentioned above should be supplemented by further 
restrictions necessary in a democratic society (see Article 
10 of the European Convention on Human Rights) in the 
interests of national security, territorial integrity or 
public safety, for the prevention of disorder or crime, for 
preventing the disclosure of information received in 
confidence, and for maintaining the authority and 
impartiality of the judiciary. The restrictions should 
include also the protection of languages, cultural values 
and interests appertaining to particular sections of the 
South African community, as guaranteed by Constitutional 
Principle XI. 

2. Apelication of the right 

2.1 Nature of the duty to be imposed on the state 

The nature of he duty to be imposed on the state appears 
from the exposition above under Content of the i 
especially 1.2 (Controversial issues). ATt 

Application of the right to commop law and customarv law 
The Freedom Front is of the opinion that common law and 
customary -law provisions in conflict with the right as 
defined in the bill of rights shonid be void. However 
common law and customary law provisions = that are 
supplementary to the right as defined in the bill of rights 
should be retained until competent courts have held such 
provisions not to be applicable in the context of the bill 
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of rights. 

other than the state? 

The Freedom Front is of the opinion that this question 

answered in the affirmative. Any other view 

m‘fidpfice an undue restriction on the exercise of this 

fundamental right. 

We are of e inion that natural persons, juristic 

persons, citit.:mup-nd all persons lawfully in South Africa 

should be bearers of this right. Juristic persons are 

prevalent in the media. Maximum extension of this right is 

in accordance with democratic principle. 

by the legislature? 

The Freedom Front submits that this right, properly 

qualified in the bill of rights, should not be capable of 

limitation by the legislature - not even in accordance with 

the provisions of a limitation clause in the bill of rights 

(at present section 33 of the transitional Constitution). 

Our motivation is that freedom of expression is one of the 

main pillars of democracy, to be securely entrenched in the 

Constitution and not subject to erosion by subsequent 
ordinary legislation. 

  

 



  

     



  

  

NATIONAL PARTY PRELIMINARY SUBMISSION 

THEME COMMITTEE 4 

BLOCK 4 ITEM 7: FREEDOM OF EXPRESSION 

1 Content of the right 

Freedom of expression is a broader term than mere speech and 
protects all forms of communication in whatever manner, including 
ways not strictly amounting to speech. Of course, the right also 
includes the right not to communicate - in other words to remain 
Silent. The right further protects the freedom with regard to 
the form in which communications are made and the people to whom 
they are addressed. Freedom of expression normally includes the 
freedom of the press and other media - which is expressly 
Provided in section 15(1) of the transitional constitution. 
Section 15(1) also guarantees the freedom of artistic creativity 
and scientific research, which are obviously regarded as special 
forms of expression. However, they are strongly related to the 
freedom of religion, belief and opinion (the present section 14) 
and will be discussed there. Finally, another matter addressed 
in section 15, impartialty and the expression of a diversity of 
opinion in the regulation of State financed or State controlled 
media, could be included in the freedom of expression. 

1.2 Controversial issues 

We do not believe that the bill of rights should or could provide 
expressly for every controversial issue that may come up. That 
is why we support the broad and inclusive approach followed in 
drafting the present bill of rights. Specific issues should, 
therefore, be dealt with in terms of the general limitations 
clause. See the remarks in paragraph 2.5 below. 

  
 



  

  

2 Application of the right 

2.1 Nature of duty on State 

Freedom of expression is one of the cornerstones of a democratic 

System. The State has a special duty to refrain £rom interfering 

with the freedom of expression. It appears, however, that there 

is no positive duty on the State to provide the individual with 

opportunities to express himself or bherself. 0f course, 

' exercising the right often brings the individual into conflict 

with the bearers of other rights, such as the rights to privacy 

and human dignity. The State has the duty to regulate this 

conflict, for instance through the rules of lav governing 

defamation. 

2.2 Application to common law and customary law 

In principle, the right should apply to common law and customary 

law. As the right involves aspects of private law, with which 

customary law may differ in this respect, the effect of this 

right on those branches of South African law is not clear. 

2.3 Other actors bound 

In principle, private persons should not be bound by the right. 

The rules of private law governing defamation, for example, are 

highly developed and the application of the bill of rights in 
respect of this right is unlikely. However, it is not 

inconceivable that cases may arise where a court may wish to 
refer to the "spirit, purport and objects" of the bill of rights 

(see the present section 35(3)) when applying private lasw 

concepts to relations between private persens.   
 



  

  

2.4 Bearers of the right 

In the first place, all natural persons are bearers of this 

right. However, as newspapers, television companies etc may also 

lay claim to the freedom of expression, juristic persons should 

‘also be bearers of the right. 

2.5 Llimitation of the right 

The freedom of expression does not seem to be an exception to the 
Tule that rights do not apply absolutely. The right should be 

capable of being limited under certain circumstances. 

Controversial issues such as hate speech, commercial speech and 

obscene speech should be considered in this light. all 

limitations that may be placed on the freedom of expression with 

Tegard to one or the other of these issues must, of course, 

comply with the criteria contained in the general limitations 

clause. : 

With regard to the suggestion that the stricter limitation 
clause (that any limitation shall also be BDecessary - see the 
Present section 33(1)(b)) should apply to the freedom of 
expression, we are not convinced that such an amendment is- 
warranted. As crucial as the freedom of expression may be in an 
open and free democracy, there are many cases in which the 
freedom of expression comes into conflict with other rights such 
as human dignity, privacy, a fair trial, property, abuse of 
children (section 30(1)(d)), etc and where the freedom of 
expression must yield, not so much because it is necessary, but 
because it is deemed reasonable and justified. For example, it 
is possible that limitations on the freedom of the press to curb 
pornography may be deemed appropriate but, while in terms of 
existing public morals, it can be said to be reasonable and 
justifiable, it cannot really be said always to be necessary. 
Application of the stricter test wnmn the freedom of expression 
relates to political activities is, however, appropriate - see 
section 33(1)(bb). 
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At this stage, we suggest that the wording used in section 15 of 

the transitional constitution be retained. : 
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PRELIMINARY SUBMISSION OF THE PAC ON FREEDOM OF EXPRESSION 

This is one of the most important of the fundamental freedoms. It is the hall-mark 
of a democratic society. However, this right is not absolute as Justice Holmes once 
Observed that one may have the right to free speech but this does not allow one to "shout fire! fire! in a crowded theatre." This freedom would seem therefore to exclude racist statements and promotion of ethnic or racial hatred. 

Content of the Right 

The right of everyone to freedom of speech and expression which includes freedom of the press and artistic freedom. 

Application and other Related Aspects. 

1. We feel that the issue of state-financed and controlled media as covered by S15 (2) of the Interim Constitution need not be expressly stated in the final constitution. The Independent Broadcasting Authority Act of 1993 will deal with the issue of ensuring impartiality and the expression of a diversity of opinion in state media. 

2. On the issue of obscene speech and pornography, we feel that the strict controls of a paternalistic Apartheid State, are not necessary. Although there should be limits, they should be reasonable and flexible and most controls should be left to society's own conscience and standards. The courts must however, get a clear impression that freedom of expression should be given sufficient weight, importance and protection. 

3. This right binds the state and private persons and bodies. All should respect it. : 

4. Advertising has been recognised as some form of commercial speech. This should be permitted but of course within reasonable limits. Both the state and society have a right to regulate it and object to some advertisements. The i<sue will always be the degree of interference. We suggest this is part of the balancing act that the courts must do. Equally in the process of creating a culture of human rights, society will also develop its own standards and levels of tolerance. 

R K Sizani - MP   
 




