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REPUBLIC OF SOUTH AmmicA
CHIEF JUSTICE OF SOUTH AFRICA
APPEAL COURT
BL
P.O. BOX 288 moommmm

14 September 1993

Dr T Bloff

Head: Administration
Multi-Part Negotiating Process
P O Box 30

ISANDO 1600

Dear Dr Bloff

re: Mﬁ&uﬂﬂm

With further reference to the above matter, I send herswith by fax
& memorandum which is submitted on behalf of the Judiciary of
South Africa and represents the views of my colleagues on the
Appellate Division and myself on the 12th Report. Owing to the
time constraints involved it has not been possible to canvass the
- views of other Judges, but I have taken the liberty of sending to
the J:gges President by fax copies of the 12th Report and this
memorandum B : ‘

Yours sincerely —

Al o3
MX cffb'e/u/ o

CHIEF JUSTICE
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1. We shall confine Our comment on the . '12th Report
of the Technical Committee op Conatitutional Issues ("the

izth Report") to the broad differences between itg

Proposals for constitutional adjudication ang those put

dated 3 September 1993 ang submitted to the relevant
committees of the Multi-Party xhgoeiating Process on 6
September 1993' ("the Judges! ucnorandum"). wt also wish
to make mention of a smal}l amendment tg tha SCheme put
-fomrd in par 6 of .the Judges' memorandum. |
2. ' The broad diffarencu. between the Proposals
eontained in the 12th Report and the Judges' memorandum
relatg to:-  _' : : Al = %
(a) The stnfua of the-Constitutional Court ("cc")

&3 & separate court.

(B) The jurisdictinn of the Provincial arg local
diviaion- of tha . Supreme  Court in

constitutional matters.

3
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._ (€) The Composition of the cc

(Q) xhs System for the appeintment of Judges of the

CC and the continuation in office of existing

.

(@) The Composition of tha Judicial Service
Commission.

We deal with these matters torintd.-..

‘3.  The status of the Constitutional Court

We - have carefully considered the relative
merits of the CC being a Séparate court, as advocated in
‘the J.f‘lt.h' Reperet, or being ' a chamber of _t'.l§e- Appellate
Division,  as advocated' in the Judgas' memorandum. we

Preferred. We think it very important that the cc -
should be seen as a court of lav, albeit a apac_:iaiizod %
one staffed.by Judges specially chosen for tne task, ang
its doci_sions as e#pounding the fundamental j1aw of tha
: ,c.'on'-ti't.'ution. This, in our View, i3 best achieved by
incor';;crating" r.ho. CC into the superior court Systen in
the manner suggested by us. There is, we think, a grave
danger that a separate CcC, especlally if it ig conmposed
as the 12th Report proposes (ve return to \thia paiizt
later), will be Seen by the public as a ."poutical."
tribunal dealing with fundamental legal igsuea on
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"political” grounds. Nothing ceouig be mnra,damaging'tc
the endeavour tg Create a human rights Culture ang to the
dcceptance by the pupjic °f the concepe of the ryle of

- We think, too, that the Creation of a S€parate

CC, with an éxclusive appellate Jurisdiction ig consti-
tutional matters, will tead to diminiéh the statys of the
Appclluta-nivision. This, in itselr, ia-solethxng to be
volded. e same comment APPlies to the office of

; adjudicution—réquiras spné;alizod knowledge of con#tltu-

tionay liw, Soupled with "an .understanding_ of the
dynamics of Bociety"” (gee Par 3.7 of tne Report),

' Although this nay sound.silf-appraiting, ve believe that

senior ang experienced Judges are capable of adapting to
the task of constitutional adjudication (as they have ip
-RANY other countric?. ® g Canada, Zinbabwe ang Namibia);

least) given them an insight into, and ap und.rstanding
of, "the dynamics of Society", whatevcr_that may mean
Precisely. . ye Point out, moregver, that ‘the scheme
Proposed in Par 6 (reag with par 7(®) ) of the Juggis'
Remorandum conteﬁplatoa'on the CC a blenq of Appellate
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23 advocates and having 10 yoarn-cxporienco, eVen though

not  in Private practice. The lattier. Judges coula:

-

It is also arguea (i PaT 3.7 of the yg¢n
Report) that if the cC is ea;ablish;d is 2 chamber of the
Appellate Division the chies Justice will decide’ which
Court, the CC or the Appcliatq Division, i8 to hear the
RBLLer and will thus in erfect decide on the compoaitsion
of the Court. further conucquinc- would he that
important constitutiona) issues mignt 59 -decided by

' Judges who - are Aot constitutional Juages, We would

Point out that in terms of the model Proposed by us this

Zuould not occur._rn'nccordancq‘with that propodal (see

:pn; 6(c) of the Judges ' Remorandum) whenever it appears

to the Chierf Justice that an appeal ralses a constity-
tional issue which B8Y be decisive of the appeal he i

obliged to. route it through to the co. e vords
'-unétrlinua 8re meant to exclude the case where ‘the " gg-

.callud.conatitutional issue appears to be irrelavant or
frivolous. . 1£ ¢ later appeareq to be relevant ang
decisive, or if it.croppod up after the appeal had been
set down for hearing before the general chamber of.tha
APPellate Division, there could be machinery for then
referring the matter to the cc.
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With regard to the point raised in par 3.7(d)
of the 12th Report, we have reconsiderad par.6(f) of the
Judges' memorandum and would agree tht it is desirable
‘that the CC always sit en banc. In that event ‘the total

l numbor of members of the CC could be reduced ta nine or

éven seven and would consist of the Chief Justice- and
four (or three) Judges from the Appellate Division and
four (or three) Judges specially appointed to the Court.

There is a further point in support of the

notion that the ¢C should bhe a chamber of tho Appellate
Division, via that it is desirable that once seizcd of a -
'nattor the CC should be cmpowarad to decide all anpccts:u

'a! the case. raho this example. Suppose that a person

approaches the Suprom- Court with an application to have

an executive or administrative dacision declared invalid
on two grounds: (1) that it offends against the Bill of
Rights and is unconstitutional and (2) that it  is

assailable on one or other of the varicus review. grounds.

C at cémmon 1ny. The gou&t rules on one or other or both

of these issues ahd‘thora is an eppeal by the losing
party raising both issues. How is this to be dealt with

 .on appeal? Must both the CC and the Appellate Division

hear the matter, the one to decide the constitutional .

issue and the other to decide the common law issue? This

vould be a very time-consuming and uhwieldly'praceﬁure.

+ We would suggeat that the matter- should go only before

the CC, which would be empowered to deal with both issues

7
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and give a final judgment. It follows that the CC should
be a court of law, compcsed, at least partly, of Judges
of the Appellate Division, and capable of deciding

issues oth.; than questions of pure cangtitut.iongi law.

The Constitutional Jurisdiction of- the _Supreme
gourt

The 12th Report proposes that the provincial

and local .divisions of the Supreme Court (for convenience

I shall refer merely to "the Supreme Court") be vested

‘with a conatitui:ionnl jurisdiction in three main areas

(see sec 90(4) of the addendum to the 12th chort) In

effect this’ would seeln to mean that.these divisions will

not have a coustitutiom;l jurisdiction in regard to .-_

Y

(1)  the validity of an Act of Parliament (including
presumably any provision of an Act of

Parliament), and

disputes of a constitutional nature betwesn

- . organs of the state.

We do not agree with this limitation on the constitu-
tional jurisdiction of the Supreme Court and are not BUre .
what motivatas it. If it be the relative importance of
tht mattursl referred to in (i) and (ii) above, then we
would argue that the conatitutionality of an executive or
administrative nct oxr of 1agislation, other than an Act

of Parliament, could raise questions of aqual, or even
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7
greater, importance to society than those arising under

(1) and (ii) above. If it be motivated by the need in

such cases for a speedy decision, then this could be

provided under a system of direct reference, such as that,'

proposed under par &(e) of the Judges' memorandum. -

Purthermozre, this limitation. on the constitu-
tional jurisdiction of the Supreme Court could lead to
considerable practical difficulties. .This is best

illustrated by way of an example wvhich is of real

- relevance and typical of the kind of difficulty likely to

_arisa. A person is charg‘od in the Suprm Court with

-dﬂllmg in dependence-producing drugs under Act 41 of.

'1971. The Btate relies on one or more of the pruump-

. tions in sec 10 of . tha Act wvhich plnca nn_onua on the’
- accused. The defence takes the point  that the relevant
: j:q.rtions of sec 10 are invalid in that they conflict with
~the provision in the Bill of Rights which enacts that an

accused is to be presumed innocent. The State counters
this by conﬁonding that uixd_er_ the Bill of Rights the
presunptions canititutt 1imitations which are "reasonable
and justifiable in a free, opcn and democratic society"
It seems to us that in such a case convenience, practi-
cality and expedition (not to mention the factor of
costs) ; demend that the trial Court shbuld have
jurisdiction to adjudicate on these constitutional

issues. This Court would then- hear all the evidence,

including evidence that might be led on the issue of
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permissible limitation under the Bill of Rights, and

decide the issues, factual, legal and constitutional,
which arise. It might decide that, . without any reliance
on the presumptions, the accused is guilty; or ﬁhut,hq
is innocent. In either case the éon-titutional.-iaauc
. will have become irrelevant. It might, on the.other
hand, decide tht the presumption-.arg unconstitutional,
in which avnnt'the State would, presumably, have a.right
of appeal to the CC on this issue; or that they are"
constitutional, in which event the accused would be
entitled to appeal on this issue to the cc{ If, dﬁ any
stage before judgment, it vere to become appqrent to the
trial Court that facts are not in disputa and that the
, 1asua of constitutionality i: the only- one, then the
:pwecedure we propose in par - 6(e) of _thn Judges'

‘memorandum would come into operation. = _

Under the system proposed hy the 12th Report,

_the supreme court uould have no jurisdiction in a casa
such as this; the proceedings would have to be suspended _
and the matthr.feferred in initioc to the &0 in tgrﬁa of .

sec 90(5) of the nddend;m.' This would give rise to the

: difficuities rcftrred. to in par ¢ of the Judgas'
memorandum, v¥iz in particular, the decision of a

constitutional issue where on the facts the court might

otherwise Ihold that it |is ;rrelavant; thel delay and

disruption of the trial before 'the Suprama Court,

including the disappearance of witnesses, etc; the cost
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. - of a special reference to the CC which eventually turns
out to have been unnecessary. Also, it is neot clear
how the CC would handle the question of avidence relevant
to the issue of constitutionality. wWould it hear the
evidence 1tuei£ and thus get embroiled in what nmay
develop into a lengthy trial? Or what would it do?

Sec 90(5) speaks . of the question of the
validity of the Act being referred to the CC. Does this
- mean a stated case? If =m0, then we. repeat the comment in

- par 4(b) of the Judges' memorandum.

5. Zhe mitlon of the cC
' We have indicated how we think the CC should be.
% compon-d in par 6(f) of the Judges mtmra.ndum, as amended
in par 3 above. Sec 88 of the addendum to the 12th
Report contemplates a CC consisting of a President and 10
other Judges appointed by the State . President in
-accordanc. with nominations made by Parliament. The
: queliﬁcations !o:r: e Judge of the CC are set forth in sec
" 88{2) of the addendum. We adhere to our original view
as to how the CC should be composed. Morecver, we have.
tvo main objecticns to the qualifications in sec 88(2).
In the first place sec 88(2)(d) appears to contemplate
someone who is not legally qualified in the manner
defined in sec 88(2)(c); indeed someone who is not
legally qualified at all. We do not find this
acceptable. It is unthinkable that qne of the highest



-14-08-8B3 18:33 FROM: APPELHOF BFN ID: 8B1 478088 - PAGE 12

-

' 10
. courts of law in the land should be composed, even in
part, of laymen. In the second place, thare- is no
indication that there should be any kind of a mix of the
persons holding the various different qualities in sec
- 58(2). Thus the CC as appointed could thedretically
contain no Judges of the Supreme Court and be conposed,

for example, wholly of university lecturers in law.

If our proposals as to the composition of the

cc érc rejected and a model along the lines of sec 88(2)
is accepted, we urge that at any rate sec 88(2) be
eamended by the deletion of (&) and by a stipulation that
. at leaat six of the Judges of the CC be appointed from
the ranks of Supreme Court Judges.

6. The Appointment of Judges
We are not in favour of the method for

appointing Judges of the CC described by sec 88(3) of the
addendum and adhere to the view that all judicial
appointments should be made by the Judicial Service

coﬁmiséion.

It is not c¢lear how cnndidntes for the CC -
(President and CC Judges) would come before the joint
standing committee ("JST") referred to in sec 88(3).
Would they make application for the positions? That

. factor and the inquisitorial process involved would, we

think; ‘tend. to deter many candidates of. real quality. -
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Purthermore, the process of nominacion and approval by

Parliament, especially as provided by sec 88(4) ¢ 1is
difficult to understand and ve questicn whether it is
wvorkable in practice. In Passing, we think that the

interviews referred to in sec 88(3) should not hé in

Camera.

In regard to the continuation in ', office of
existing Judges, as provided by sec 96(1) of the
addendtm, we are not sure what is meant by the concluding
vords - : '

".es until such functicning and appointmnt.

mny lawfully be changed by.the compat.ent

| a.uthority". ' _
This appears ' to threaten the security of ‘ténure of
existing ' judges ang, theratox;e, +to  strike at the

L]

independence of = the judiciary. 'ne would prefer a
provision which deems all existing Judges to have been
appointed in terms of sec 52. I

sition of the Judi al Service C sion

(ZJ8X")

Judges should be chosen for their Character,
personality and. professional competence. As the main
function of the JsM appaafs to be to make recommendations
regard.ing the appointment of Judges, we fail to see why
- there -should be five senators on the JSM. They would be
uhlikely to have much knowlndga‘ of the candjdates for
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| appointment. Indeed the senators would cutnumber the
maximum pPessible number of Judges on the JSM. In our

view if there is to be Senate representation on the JSM,

then it should be limited to one senator.

904
M M CORBETT
CHIEF JUSTICE

13 September 1993
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