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CHIEF JUSTICE OF SOUTH AFRICA APPEAL GOURT P.0.BOX 288 
DTN 

14 September 1993 

Dr T Bloff 
Head: Administration Multi-Part: Negotiating Process P 0 Box 30 
ISANDO 1600 

Dear Dr EBloff 

Te: 12th Report on Constitutional Issues 
" With further reference to the above matter, I send herewith by fax 

2 memorandum which is submitted on behalf of the Judiciary of South Africa ana represents the views of my colleagues on” the Appellate Division and myself on the 12th Report., Owing to the time constraints- involved it has not been possible to canvass the views of other Judges, but I have taken the liberty of sending to 
the Judges President by fax copies of the 12th Report and this memorandum - 

3 ; 
Yours sincerely — 

x% = 
CHIEF JUSTICE 
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o ITTED on OF ¥RE  Juprerapy OF _sourn AFRICA _oN IEE 12th REPORT or THE TECHNTCAL COMMITTEE OoN CORSTITUTIONAL ISSUES 

1. We shall confine Our comment on the 12th Report of the Technical Committee on Constitutional Issues ("the .12th Report") to the brogd differences between itg 

committees of the Multi-Party Fegotlating Process on [ September 1993 ("thq Judges' memorandum”). ‘we also wish B 
I3 

& © 7 to make mention of 8 ®mall amendment to the Scheme put forwvard in par 6 of .the Judges' memorandum. 

2. ' Tha broaa differences batween the proposals contain_od in the 12th Report and the Judges* memorandum relate to:- i : fi - 

(a) The stafixa of the Constitutional Court {'ect) 
@3 & separate court. 

(b) The Jurisdiction of the provincial arg local 
divigions of the Supreme  court in 
constitutional matters.   
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(¢) The composition of the cc 

(a) 'J{hs System for the appeintment of Judges .of the CC and the continuation in office of existing Judgaes. 
’ 

: 

(e) The compositicn of the Judicial Service 
Commission. 

We deal with these matters seriatim. 

‘3. e Status of the Constitutional cCourt 
We - have carefully considered the relative merits of the CC baing a separate court, as advocated in the x?eh Repert, or being  a Chamber of ;l:o Appellate Divisien, .. a8 advocated: in the Judges' memorandum. wWe Temain convinced that .the latter. option. is to be Preferred. We think it Very important that the cc - should hi Seen as a court of lav, albeit a apa(:iaiizod : one staffed by Judges specially chosen for tne task, and its doci_siona 28 expounding the fundamental law of tha Con-tifiutlon. This, in our view, is best achieved by incorp.orating- t.h-. CC into the superior court System in the manner suggested by us. There is, we think, a grave 

danger that a separate cC, especially if it ig canposed as the 12th Report Proposes (we return to this point later), will be seen by the public as a "political” tribunal dealing with fundamental legal i_uue: on 
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‘ 
"Political” grounds, Nothing ceyuig be mora duaging to 

tutional matters, will tend to diminigh the statys of the 
Appellate Division. This, in itsels, ig. #omething to pe 
avoided. The. sane comment appliess to the office or Chief Justice, 

_ It 13 argued in tne yzpy, REPort, in support of the cc b-in_g 2 separate court, that. cqnatitutional. 

tienal law, - coupled wiw, “an .understanding oF the: - dynamics of society” (-uo Par 3.7 of tne Report), Although this may sound .silt-appraiting, ve believe that senior ang eXperienced Judges are capable of adapting to the t'aak of constitutional adjudiéqtion 4(“ thay have ipn ‘many other countries, e g Canada, zZimbabwe and Nemibja); and that the experience of Practice at the Bar and of sitting s a Judge o the bench has i many cases (at least) given them an insight into, and ap und.r:tnnding of, "the dynamics of society", whatever that may mean Precisely. . We. point out, morecver, that the scheme Proposed in Par 6 (reaad with par 7(e) ) of the Judges' Remorandum conténplato. on the ¢C a blena of Appeilnr.e   
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23 advocates and having 10 years experience, even though et  in  private Practice. mne latter Judges coyla: -inelude Constitutional law Specialisty. 

court, the ¢C or the Appc.lilt-_ Division, is to hear the matter and wily thus in effect decide on the Composition Of the Court. A furener consequence woula be that important constitutignaj | issues might pe decided by ' Judges ‘who - aze Mot constitutional  Judges, e vould Point out that in terms of the model propogeq by us this "\muld pofi occur.. In. accordance * with that pméosal (see Par 6(c) of the Jlldg'-cl' Remorendum) _v‘h;_mvor it appears to the Chief Justice that an 2Ppeal raises. g constitu- tional issue ¥hich may be decisive 9f the appeal he is : obliged to.. route st through to the cc. mne vords " underlined 8re meant to exclude the ‘Case where ‘the " go- ca'ned constitutional issue 3Ppears tgo be irrelevant or frivolous. . 1£ 3¢ later 2Ppeared to be relevant anad decisive, or if it ‘CXopped up after the appeal had been set down for hearing before the general Chamber of. the Appellate Division, there could be machinery for then referring the matter to the cc. 

  
 



  

, -14-@8-83 18:30 FROM: APPELHOF BFN ID: @61 478088 . PAGE 

  

2 
5 

With regard to the point raised in par 3.7(d) 
of the 12th Report, we have Teconsidered par 6(f) of the 
Judges' memorandum and would agree tht it ig Qesirable 

that the CC always sit en banc. In that event the total 
numbo.r of members of the CC could be reduced to nine or 

éven seven and would consist of the Chief Justice-and 
four (or three) Judges from the Appellate Division and 

four (or three) Judges specially appointed to theICOurt. 

There is a further point in . support of the 

notion that the ¢C should be a chamber of the Appellate 

Division, viz that it is desirable that once seized of a 

matter the CC should be empowered to decide all aspects . 

of the case. Teke this example. Suppose that a person 

.approaches the Supreme Court withan application to have 

an executive or administrative decision declared invalid 

on two grounds: (1) that it offends against the Bill of 

Rights and is unconstitutional and (2) that it 4is 

assailable on one or other of the varicus review grounds 

T at common .lw. The gouit rules on one or other or both 

of these issues and ‘there is an eppeal by the losing 

party raising both issues. How is this to be dealt with 

.on appeal? Must both the CC and the Appellate Division 

hear the matter, the one to decide the constitutional 

issue and the other to decide the common law issue? This 

would be a very time-consuming and ur'nvielély‘ procedure. 

- We would suggeat that the matter should go only before 

the CC, which would be empowered to.deal with both issues 

7 
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and give a final judgment. It follows that the CC should 

be a court of law, composed, at least partly, of Judges 

of the Appellate Division, and capable of deciding 

issues otho; than questions of pure conltitutionai law. 

4. The Constitutional Jurisdiction of- the Supreme 

Sourt : 

The 12th Report proposes that the provincial 

and local divisions of the SBupreme Court (for convenience 

I shall refer merely to "the Suprame Court”) be vested 

‘with a constituiionnl jurisdiction in three main areas 

(see sec 90(4) of the addendum to the 12th Report). In 

effect this would seem to mean thatthese di;rigion- will 

not have a conlt.t:utionqlb jurisdiction in Tegard to - 

(1)  the validity of an Act of. Parlimment (including 
presumably any provision of an Act of 

Parliament), and 

(i) disputes of a conatitutian_al nature betwesen 

. organs of the state. 

We do not agree with this limitation on the constitu- 

tional jurisdiction of the Supreme Court and are not sure . 

what motivatas it. If it be the relative importance of 

the matters referred to in (i) and (ii) above, then we 

would argue that the constitutionality of an executive or 

administrative act or of legislation, other than an Act 

of Parliament, could raise questioné of aq;:al, or even 
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greater, importance to society than those arising under 

(1) and (ii) above. If it be motivated by the need in 

sucrg cases for a speedy decision, then this could be 

provided under a system of direct reference, such as tha:' 

proposed under par 6(e) of the Judges' memorandum. 

Furthermoze, this limitation on the constitu- 

tional jurisdiction of the BSupreme Court could lead to 

considerable practical difficulties. . This is best 

illustrated by way of an example which is of real 

- relevance and typical of the kind of difficulty likely to 

.arise. A person is charged in the Supreme. Court with 

dnlmg in dependence-producing drugs under Act 41 of. 

1971. The s!:af.e relies on one or more of the prnunp- 

. tions ‘in sec 10 of . tha Act which place an onus on the 

accused. The defence takes the point  that the relevant 

' portions of sec 10 are invalid in that they conflict with’ 

. the provision in the Bill of Rights which enacts that an 

accused is to be presumed innocent. The State. counters 

this by eonionding that under, the Bill of Rights the 

presunptions copititu:c lim;tations which are "reasonable 

and justifiable in a free, open and democratic society". 

It seems to us thatv in such a case convenience, practi- 

cality and expedition (not to mention the factor of 

costs) .d-ua.nd that the trial Court should have 

Jurisdiction to adjudicate on these constitutional 

issues. This Coutt'..would. then- hear all the evidence, 

including evidence that might be led on the issue of 
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permissible limitation under the Bill of Rights, and 

decide the issues, factual, lagal and constitutional, 

which arise. It might decide that, .without any reliance 

on the presumptions, the accused is guilty; or that he 

is innocent. In either case the constitutional - issue 

will have become irrelevant. It might, on the. other 

hand, decide tht the presumptions are unconstitutional, 

in which e“nt, the State would, presumably, have a right 

of appeal to the CC on this issue; or that they are- 

constitutional, in which event the qccused would be 

entitled to appeal on this issue to the cc.' if, at any 

stage before judgment, it were to become apparent to the 

trial Court that facts are not in dispute and that the 

’ ]':IIHO of constitutionality is the only .ono, then the 

‘procedure we proposé in par - 6(s) of the Judges' 

memorandum would come into operation. ' _ 

Under the system proposed by the 12th Report, 

the suprée Court would have no jurisdiction in a case 

such as this: the _proceedings would have to be suspended _ 

and the matter .ie!erred in initio to the CC in terms of 

sec 90(5) of the nddcnd;m.‘ This would give rise to the 

' difficulties referred to in par ¢ of the Judges' 

memorandum, +viz in particular, the decision of a 

constitutional issue where on the facts the court might 

otherwise hold that it is i_rrnlavant,- the delay and 

.diarupl:ion ~of the trial before the Bupreme Court, 

including the disappearance of witnesses, etc; the cost 
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of a special reference to the CC which eventually turns 

out to have been unnecessary. Also, it 1s not clear 

how the CC would handle the question of avidence relevant 

tc ‘the issue of constitutionality. would it hear the 

evidence itself and thus get embroiled in ‘what may 
develop into a lengthy trial? Or what would it do? 

Sea 90(5) npem‘ of the gquestion of the 

validity of the Act being referred to the CC. Does this 
mean a stated case? If =0, then we. repeat the comment in 

par 4(b) of the Judges' memorandum. 

5. The Composition of the cC 

¥e have indicated how we think the CC should be. 
composed in par 6(f) of the Judges momx'nndun;, as amended 

in par 3 above. Sec 88 of the addendum to the 12th 
Report contemplates a CC consisting of a President and 10 

other Judges appointed by the State . President in 

accordance with nominations made by Pax;nmnt. The 

qualifications for a Judge of the CC are set forth in sec 

© 88{2) of the addendum. We adhere to our original view 

as to how the CC should be composed. Morecver, we have 

two main objections to the qualifications ‘in sec 88(2). 

In the first place sec 88(2)(d) appears to contemplate 

someone whe is not legally qualified in the manner 

defined in sec 88(2)(c); indeed someone who is not 

legally qualified at all. We do not find this 

acceptable. It is unthinkable that one of the highest 
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courts of law in the land should be composed, even in 

part, of laymen. In the second place, there is no 

indication that there should be any kind of a mix of the 

persons holding the var_lou' different qualities in sec 

ée(z). Thus the CC as appointed could thedretically 

contain no Judges of the Supreme Court and be composed, 

for example, wholly of university lecturers in law. 

If our proposals as to the composition of the 

ce A.tl rejected and a model along the lines of sec 88(2) 

is accepted, we urge that at any rate sec 88(2) be 

emended by the deletion of (d) and by a stipulation that 

at least six of the Judges of the CC be appointed from 

the ranks of Supreme Court Judges. 

6. The Appointment of Mb 

We are not in favour of the method for 

appointing Judges of the CC described by sec 88(3) of the 

add.nfiun and adhere to the view that all judicial 

appointments should be made by the Judicial service 

cauhiséion. 

It is not clear how candidates for the CC 
(President - and CC Judges) would come before the joint 

standing committee ("JST") referred to in sec 88(3). 

Would they make application for the. positions? That 

factor and the inquisitorial process involved would, we 

think, tend. to deter many candidates of. real quality. - 
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Purthermore, the Process of nomination and approval by 
Parliament, esp_ocially as provided by sec 88(4), 1is 
difficult to understand and we questicn whether it is 
vorkable in practice. In rassing, we think that the 
interviews refarred to in sec 88(3) should m;c be in 
Camera. 

In regard to the- continuation in office of 
existing Judges, as provided by sec 96(1) of the 
addendum, we are not sure w{mt is meant by the concluding 

words - : 

".es until such tunctioning and appoinunent 

may lawfully be changed by.the competent 

authority". : 

This appears ' to threaten the security “of vtenm ‘of 

existing judges and, therefore, - to strike at the 
independence of . the Jjudiciary. vne_ would prefer ' a 

provision which deems all existing Judges to have been 

appointed in terms of sec 52. 

T sition of the Judicial Service ct sion 

(LIsx") 

Judges should he chosen for their Character, 

personality and professional competence. As the main 

function of the JsM appaafs to be to make recommendations 

regarding the appointment of Judges, we fail to see why 

there -should be five senators on the JSM. They would be 

unlikely to have much knowladgai of the candidates for 
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would outnumber the 
maximum possible number of Judges on the JsM, In our 
view if there is to ke Senate representation on the JSM, 
then it should be limited to one senator. 

  

13 September 1993 

M M CORBETT 
CHIEF JUSTICE 

  

 


