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Nature of right 

(Application of 
Constitutional 
Principle 1) 

  

The rights of detained, 

arrested and accused 
persons are fundamental 

rights within the meaning 

of Constitutional Principle 

Il. These rights receive 
further support from 

Constitutional Principles V 

and VII. These rights are 

guaranteed in section 25 

of the Interim Constitution.   
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ASPECTS 

CONTENTIOUS\ OUTSTANDING 
ASPECTS 
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Content of right 

  

The Constitution must 
guarantee the rights of 

detained, arrested and 
accused persons. 

Most of the rights 
contained in s 26, which 
are largely based on the 
Criminal Procedure Act 51 
of 1977 and the common 
law, are accepted by all 

parties. 

All other parties accept the 

need to treat the different 
categories of prisoners - 

detainees, arrested persons 

and sentenced persons - 

separately. 

All parties agree that the 

rights of accused persons 

should be treated 
separately.   

PAC objects to the distinction 

drawn between arrested, 
convicted and detained persons. 

Objection is based on view that 
recognition of special rights for 
detained persons is premised on 

recognition of detention-without- 
trial. 

Convicted persons should be 

treated more harshly than 

detainees and awaiting-trial 

prisoners - ACDP. 

Right to counsel (ss 25(1) (c), 
25(3) (e)) goes too far - ANC 

It does not go far enough - PAC. 

Formulation should be 
reconsidered -ANC 

Satisfied with the present 
wording, but hopes greater clarity 
will be given by pending 
legislation - NP   
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CONSTITUTIONAL 
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ISSUES NON - CONTENTIOUS 
ASPECTS 

CONTENTIOUS\ OUTSTANDING 
ASPECTS 

REMARKS 

  

    

Content (cont) 

    

Outstanding Issues:' 

The right to be informed of the 
reasons for detention in a 
language understandable to the 

detainee in s 25(1) (a) should be 
subject to the availability of an 

interpreter - ACDP. 

The right to a lawyer of choice in 

s 25(1) (c) should be subject to 
the prompt availability of that 
lawyer - ACDP. 

Section 25(3) (F) which prohibits 
more severe punishments with 

retrospective effect should make 

an exception for the anticipated 

restoration of the death penalty - 

ACDP. 

A new clause be inserted in s 25 
which excludes evidence obtained 
in violation of rights protected in 
the constitution: that is, it 
proposes the constitutionalization 

of the exclusionary rule - NP, DP   
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ms marked "Outstanding" do not signify contention amongst political parties. Parties felt that these matters could best be dealt with at the level of the Constitutional 
ion could take place. 

  
 



  

  
  

CONSTITUTIONAL 
PRINCIPLES 

ISSUES NON - CONTENTIOUS 
ASPECTS 

CONTENTIOUS\ OUTSTANDING 
ASPECTS 

REMARKS 

  

The ANC expressed concern about 
the manner in which section 23 
(guaranteeing access to 
information) was invoked in order 
to gain access to the police 
docket. It suggested that s 25(3) 

(b) be amended to make it clear 
that s 23 is designed to ensure 
accountable government and not 

access to the police docket. 

Provision should be made for the 
recording of court proceedings - 

ANC. 

The section dealing with appeals 
and reviews (presently s 25(3) (h)) 
should tally with the chapter in 

the Constitution dealing with the 
Judicial System - ANC. 

  

Application of 

the right (Nature 
of Duty) 

The rights are enforceable 
against the State which is 
obliged to protect these 

rights and to ensure that 
they are observed. 
      Application of 

the right (To 
common and 
customary law)   Shall apply to common law 

and customary law.     
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CONSTITUTIONAL 
PRINCIPLES 

ISSUES 

    
  

NON - CONTENTIOUS 
ASPECTS 

  

CONTENTIOUS\ OUTSTANDING 
ASPECTS 

REMARKS 

  

  

Application of 

the right (Duty 

on Private 
Actors) 

The right is vertical in its operation 

- DP, ACDP. 

  

Bearers of the 
right 

Natural persons the 

principal bearers. 

"groups and social structures” 

where appropriate - ANC. 
  

  Section 33   Limitation of 
right   The rights should be 

subject to a limitation 

clause.   The DP supports the rule which 

subjects limitation of this clause 

to the requirement of necessity - 

Outstanding   
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THEME COMMITTEE 4 
FUNDAMENTAL RIGHTS 

REPORT ON RIGHT DETAINED, ARRESTED AND 
ACCUSED PERSONS 

This report is drawn up on the basis of submissions received from political parties, 

organisations of civil society and individuals; the public participation programme 
and other activities of the Constitutional Assembly. 

22 

2.3 

PART I 

MATERIAL CONSIDERED BY THE THEME COMMITTEE 

Submissions received from political parties (in alphabetical order): 

- ACDP 
- ANC 
-DP 
- FF 
- NP 
- PAC 

Submissions received from the public and civil society: 

Individuals (in alphabetical order) 

Organisations (in alphabetical order) 

Government structures\ institutions (in alphabetical order) 

Technical Committee reports: 

None to date 

Relevant Constitutional Principles 

I, v, vi 
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PART II 

NATURE OF THE RIGHT (Application of Constitutional Principle Il) 

1.1 Non-contentious Issues 

1.1.1 The rights of detained, arrested and accused persons are 

fundamental rights within the meaning of Constitutional 

Principle Il. These rights receive further support from 

Constitutional Principles V and VII. These rights are 

guaranteed in section 25 of the Interim Constitution. 

CONTENT AND SCOPE OF THE RIGHT 

2.1 

2.2 

Non-Contentious Issues 

2.1.1 The Constitution must guarantee the rights of detained, 

arrested and accused persons. 

2.1.2 Most of the rights contained in s 25, which are largely based 

on the Criminal Procedure Act 51 of 1977 and the common 

law, are accepted by all parties. 

2.1.3 All parties (except PAC) accept the need to treat the different 

categories of prisoners - detainees, arrested persons and 

sentenced persons - separately. 

2.1.4 All parties agree that the rights of accused persons should be 

treated separately. 

Contentious Issues 

2.2.1 The PAC objects to the distinction drawn between arrested, 

convicted and detained persons. This objection is principally 

based on the view that the recognition of special rights for 

detained person is premised on recognition of detention- 

without-trial. 

2.2.2 The ACDP proposes that convicted persons should be treated 

more harshly than detainees and awaiting-trial prisoners. 

2.2.3 The right to counsel - ss 25(1) (c), 25(3) (e) - in so far as it 

recognizes the need for legal aid goes too far - ANC. 
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2.2.4 The right to counsel - ss 25(1) (c), 25(3) (e) - in so far as it 
recognizes the need for legal aid does not go far enough - PAC. 

2.2.5 Section 25(2) (d), which recognizes the right to bail, needs to 
be reconsidered - ANC, DP. 

2.2.6 While the ANC suggests that the formulation of the right be 
reconsidered the NP is satisfied with the present wording, but 
hopes greater clarity will be given by pending legislation. The 
DP is unsure whether it is the law or the magistrates who apply 

the laws that are responsible for the present laxity in the 

granting of bail. 

Outstanding Issues® 

2.3.1 The right to be informed of the reasons for detention in é 
language understandable to the detainee in s 25(1) (a) should 
be subject to the availability of an interpreter - ACDP. 

2.3.2 The right to a lawyer of choice in s 25(1) (c) should be subject 
to the prompt availability of that lawyer - ACDP. 

2.3.3 Section 25(3) (F) which prohibits more severe punishments 
with retrospective effect should make an exception for the 

anticipated restoration of the death penalty - ACDP. 

2.3.4 A new clause be inserted in s 25 which excludes evidence 
obtained in violation of rights protected in the constitution: that 

is, it proposes the constitutionalization of the exclusionary rule 
- NP, DP 

2.3.5 The ANC expressed concern about the manner in which section 
23 (guaranteeing access to information) was invoked in order 

to gain access to the police docket. It suggested that s 25(3) 
(b) be amended to make it clear that s 23 is designed to ensure 
accountable government and not access to the police docket. 

2.3.6 Provision should be made for the recording of court 

proceedings - ANC. 

2.3.7 The section dealing with appeals and reviews (presently s 25(3) 

(h)) should tally with the chapter in the Constitution dealing 

with the Judicial System - ANC. 

  

2! It should be noted that items marked “Outstanding” do not signify disagreement amongst political parties or contention. 
" Parties felt that these matters could best be dealt with at the level of the Constitutional Committee, where negotiation 

could take place. 
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APPLICATION OF THE RIGHT (Nature of the duty on the state) 

3.1 Non-contentious Issues 

3.1.1 The rights have to be observed and protected by the State. 

3.1.2 The rights are enforceable against the State which is obliged to 

protect these rights and to ensure that they are observed. 

APPLICATION OF THE RIGHT (To common and customary law) 

4.1 Non-contentious Issues 

4.1.1 The right must apply to the common and customary law. 

APPLICATION OF THE RIGHT (Duty on private actors) 

5.1 Contentious\ Outstanding Issues 

5.1.1 The right is vertical in its operation - DP, ACDP. 

BEARERS OF THE RIGHT 

6.1 Non-contentious Issues 

6.1.1 Natural persons are principal bearers of the right. 

6.2 Contentious\ Outstanding Issues 

6.2.1 Where appropriate, "groups and social structures" should be 

beneficiaries - ANC. 

LIMITATION OF THE RIGHT 

7.1 Non-contentious Issues 

7.1.1 The rights should be subject to a limitation clause. 

7.2 Outstanding Issues 

7.2.1 The DP supports the rule which subjects limitation of this 

clause to the requirement of necessity. 
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AFRICAN CHRISTIAN DEMOCRATIC PARTY 

SUBMISSION TO THE CONSTITUTIONAL ASSEMBLY 
THEME COMMITTEE FOUR 

  

DETAINED, ARRESTED AND 

ACCUSED PERSONS     
  

Content of the Right 

What was said in connection with the right to administrative justice, regarding the 

changing nature of pesitive law is of equal force in the aspect of criminal law. The 

ACDP, recognising that all have sinned and fallen short of the glory of God, 

believes in all persons being treated with respect as fellow creatures of God. 

We however disagree that all people should have all the rights that law-abiding 

citizens have. We strongiy state again that the bearer of every right must have 

certain responsibilities. When an individual disobeys the norm that society sets in 

order to protect itself, he or she usually acts wilfully and chooses a particular 

course of action. Every action has a reaction according to the laws of physics and 

equally so every human conduct has an attending set of consequences. 

It is important to note that a person should ideally only suffer these consequences 

afier a proceduraliy fair tnal. At the stage of conviction, soctety pronounces that 

the individuai has overstepped the mark. 

While basic aspects such as the right not to be tortured to obtain information, the 

rights to a fair and speedy trial; to be properly informed of all charges; to be 

prepared for trial and to be legally represented goes without saying, it should be 

realised that one of the key functions of the civil government is to protect society 

and to adjudicate transgressions and cause recompense where necessary. The 

State, having received the sword of justice according to Romans 13, must also be 

a prohibiting facior to potentiai criminais. 
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Griminal elements shouid fear the wrath of society as evidenced by the state as 

this is the most effective way to combat crime: by preventing it in any number of 

fashions, including prevention and education. In this regard the abolition of the 

death penalty can only be lamented as short-sighted and incomprehensible. Civil 

government should educate citizens of the unwanted and unfavourable aspects of 

criminal behaviour including the temporary loss of freedom. 

We should however never give the impression that the criminal is to occupy a 

more tavourabie position, even constitutionally, than the victims of crime. 

The ACDP proposes introducing a system, based on the biblical principle of 

rastoration toward victims or their families by the perpetrator. Aspects of this is to 

be seen in the new act on naticnal unity and reconciliation where the Committee 

on Rehabilitation has the function to investigate the possibility to recompense 

victims of political violence. 

It 1s interesting that secular-minded persons incorporate a biblical principle in 

order to achieve unity and recongiliation nation-wide between perbetraiors and 

viclims concerning past crimes and yet refuse to 1ecognise the wisdom of 

applying the principle in the present and the future. 

It is however important that the perpetrator must repay his victim or affected 

individuals and not the state. This principle must however not fly in the face of 

God's law or bring about more resentment and hurt where the individual who has 

been convicted does not have money. That individual's energies can be utilised 

for the beneiit of the aggrieved, if monetary remuneration is not an option. Ve see 

this principie in community service orders, but these partly miss the point, as the 

aggrieved do not receive a direct benefit. 
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Moving specifically to the wording of the right in the interim constitution, the 

foilowing aspects need to be revisited. 

§25(1) 

§25(1) (a) 

§25(1) () 

§25 (1) () 

§25(2) 

Detained persons are given equal rights with sentenced prisoners. 

The ACDP proposes that society should show its abhorrence of 

criminal behaviour by greater delimitations on the right of convicted 

persons. 

The right to be informed in a particular language should be made 

subject to the availability of an interpreter. 

It is proposed that the right to a legal practitioner of one's choice 

should be delimited in accordance with the prompt availability of 

such an individual. 

Spouses must be defined as being in a marriage relationship with 

another of the opposite sex in a recognised legal and/or religious 

union. The need far the inclusion of "partner” falls away when 

the above definition is used. 

This section should ideally fall away, following the practice in Japan 

where the police do not arrest persons unless they are virtually 

assured of success in convictions. 

in keeping with the principie that the stale must prove a person 

guilty while he or she is presumed innocent, wording to the effect of 

this section is acceptable, except for the provision of § 25 (3) (f) 

which means that when the death penalty s reintroduced, 

murderers wiil not receive this penaity due to the time when 

they committed their capital offences. The ACDP demands an 

exclusion of the reversionary principle where the ultimate legal 

sanction is concerned. 
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Application of the Right 

241 

22 

23 

24 

25 

Nature of the duty to be imposed on the State 

The State must at all times recognise its paramount obligation of 

safeguarding a law-abiding society by the employment of State authority to 

deter criminal elements and by authorising the redressing of harm by the 

perpetrators thereof. 

Appiication of the right to common iaw and customary iaw 

Instances of habeas corpus and the interdictum de hominem libero 

exhibendo are oxamples where this right has crystallised in common law. 

Where comman law and customary law adhere to Gods absolute Law, 

they are to take precedence over any other laws in conflict therewith. 

Should the right under discussion impose a constitutional duty on 

factors other than the Staie 7 

The right should ideally only operate vertically, as the State ideally should 

be the only authority who can legally curb a citizens freedom in the fashion 

contemplated. 

Who should be the bearers of the right ? 

As only peopie can be arrested and detained physicaily, this right pertains 

to naturai persons oniy. 

Should the right under discussion be capable of limitation by the 

legislature ? 

Where the right becomes an abuse in the hands of perpetrators, it makes a 

mockery of the judicial and criminal system. Limitations are thus 

necessary in order to safeguard society. 
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PRELIMINARY ANC SUBMISSION 

THEME COMMITTEE 4 - RIGHTS OF DETAINED, ARRESTED AND 
ACCUSED PERSONS 

  

It is during arrest or detention that a Bill of Rights needs perhaps most urgently to 

protect citizens. History has proven that some of the worst human rights violations 
have occurred in South Africa and other countries of the world whilst persons are 

“detained or arrested. For this reason, provisions concerning the rights of detained, 

arrested and accused persons are essential components of a Bill of Rights. 

LG ¢ the right and its formulati 

The Interim Constitution sets out in section 25(1) that every person who is detained, 
including sentenced prisoners, shall have the right to: 

(a) 

(e) 

be informed promptly in a language which he or she understands of the reason for his or 

her detention; 
to be detained under conditions consonant with human dignity, which shall include at least 
the provision of adequate nutrition, reading material and medical treatment at state 
expense; 
to consult with a legal practitioner of his or her choice, to be informed of this right 
promptly and where substantial injustice would otherwise result, to be provided with the 
services of a legal practitioner by the state; and 
to be given the opportunity to communicate with, and to be visited by, his or her spouse 
or partner, next-of-kin, religious counsellor or medical practitioner of his or her choice; 
and - 

challenge the lawfulness of his or detention in person before a court of law and to be 
released if such detention is unlawful. 

In addition the Interim Constitution provides in section 25(2) for a person 

arrested in connection with any alleged crime to have the right: 

   



  

may otherwise result. A qualification to this clause may for purely 

practical purposes require to be included in terms of which the nature 

and seriousness of the offence is weighed up against the possible 

consequences and/or prejudice which could result in the event that 

legal representation was not made available to any person; 

2 The extent to which section 23 (freedom to information) impacts on 

the provisions of section 25 needs to be addressed (particularly the 

section 25(3) right to further particularity concerning a charge). 

Section 23 is in our view a provision directed at accountable 

government and not intended to be applicable to the pre-trial discovery 

procedure; 

3. The practicality of the provision in section 25(2) relating to the release 

of arrested persons on bail “unless the interests of justice require 

otherwise” needs to be further considered; 

4. The right to recourse to higher courts by way of appeal and review 

included in section 25(3) needs to comply with provisions relating to 

jurisdictional and access to all courts set out in the chapter pemnmng 

to the courts and the administration of justice; 

5.  Provision may need to be made in terms of it is compulsory that all 

court proceedings be recorded. 

lication of the righ 

The state has a duty to protect and enforce the right. 

The right shall bind the state and all social structures. 

The bearers of this right shall be private persons of where appropriate, groups 

or social structures. 

   



  

e to be informed promptly in a language he or she understands of the right to remain silent 

and wamed of the consequences of any statement which he or she might make; 

e to be brought before an ordinary court of Iaw and charged or informed of th¢ reason for 

his or her detention, or released 
* not to be compelled to make a confession or admission 
. o be released from detention with or without bail, unless the interests of justice 

require otherwise. 

Section 25(3) provides for an accused person to have the right to a fair trial 

which shall include the right: 

& to a public trial before an ordinary court of law within a reasonable time of having been 

charged; 
to be informed with sufficient particularity as to the charge; 
to be presumed innocent and to remain silent during plea or trial, including the right not 
to testify during trial; 

. to adduce and challenge evidence, and not to be a compellable witness against him or 

herself; 
. to be represented by a legal practitioner of his or her choice, where substantial injustice 

would otherwise result, to be provided with legal representation at state expense, and to 
be informed of these rights; 

= not to be convicted of an offence which was not an offence at the time it was committed, 

and not to receive a punishment more severe than applicable to the crime committed; 
. not to be tried twice for the same offence; 

to have recourse to higher courts by way of appeal or review; 
> to be tried in a language he or she understands or to have proceedings interpreted to him 

or her; 
* to be sentenced within a reasonable time after conviction. 

Given the political manipulation of the past and the draconian legislation 

passed by Parliament in the apartheid era, the ANC believes that it is crucial 

to include all rights of the arrested, detained or accused person in the Bill of 

Rights. 

However, the ANC  believes that careful consideration needs to be given 

to the following issues: 

1. Section 25(1)(c) is a carefully and, we believe, properly worded. 
clause. However consideration needs to be given to the extent to 
which the state is burdened by the requirement that legal 

representation be provided in all cases in which “substantial injustice” 
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CONSTITUTIONAL ASSEMBLY 

THEME COMMITTEE 4 

SUBMISSION BY DEMOCRATIC PARTY 

21. ADMINISTRATIVE JUSTICE 

22. ACCESS TO COURTS 

23. DETAINED, ARRESTED AND ACCUSED PERSONS 

ADMINISTRATIVE JUSTICE 

1. Content of the Right 

Two constitutional principles are applicable to the right to administrative justice, 

namely:- 

Principle VI 

There shall be a separation of powers between the legislature, executive and 

judiciary with appropriate checks and balances to ensure accountability, 

responsiveness and openness. (Our emphasis) 

Principle IX 

Provision shall be made for freedom of information, so that there can be 

open and accountable administration at all levels of government. 

Section 24 of the Interim Constitution provides:- 

"Every person shall have the right to - 

@) lawful administrative action where any of his or her rights or 

interests is affected or threatened; 
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()  procedurally fair administrative action where any of his or her rights 

or legitimate expectations is affected or threatened; 

(c) be furnished with reasons in writing for administrative action which 

affects any of his or her rights or interests unless the reasons for 

such action have been made public; and 

(d)  administrative action which is justifiable in relation to the reasons 

given for it where any of his or her rights is affected or threatened.” 

The Democratic Party strongly supports the provision of a right to fair 

administrative justice in the final Constitution. As is clear from a reading of the 

constitutional principles, referred to above, it is obligatory for the Constitutional 

Assembly to enact such a provision if it is to meet its obligations in terms of the 

aforesaid principles. 

The Democratic Party strongly believes that the critical feature of the new 

Constitution and its greatest impact will be whether or not government officials 

operate in an open and transparent manner - and whether such a process will 

advance the concept of democracy. We subscribe to the notion that, in the final 

analysis, the quality of government is determined by the quality of its 

administration. 

Democratic government is no longer understood to be merely a matter of voting 

in a general election every five years. The aspiration to democracy has grown into 

an aspiration to governmental decision-making which ideally should be open, 

participatory and accountable. 

Section 24 of the Interim Constitution promotes government accountability in so 

far as it confers a right to be given reasons for administrative action which affects 

the citizen's rights or interests. This right is fortified by a right to question the 

justification of administrative action in court. 

The combined effect of Section 24 is to require officials to justify their decisions, 

both to the people whom they affect and, under challenge to the courts. Properly 

applied, these rights promise administration that is unrecognisably more 

accountable than South Africa has traditionally enjoyed. 

Participatory government means an opportunity to influence decisions that affect 

the citizen. The Bill gives a right to "procedurally fair" administrative action where 

someone’s rights or legitimate expectations are affected or threatened. In most 
contexts, procedural fairness will be taken to require a person about to be affected 
by an official decision to be given a hearing, and therefore an opportunity to 
influence the outcome. Open government depends primarily on the right that the 
Bill gives of access to official information. But here, unfortunately, an important 
opportunity has been lost in the Interim Constitution, because the right is restricted 
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to information required for the "prolecdonior exercise” of a person’s right (Section 

24(a)). 

The Democratic Party strongly believes that the final Constitution should enact a 

right of access to any information, not qualified by that restriction. The effect of 

this will be to force the government to procure a Freedom of Information Act. It 

is clear, of course, that no right of access to official information can be absolute. 

There have to be exceptions to protect personal privacy, law enforcement, 

commercial confidentiality, national security. etc. These, however, are well catered 

for under the general provisions of the limitations clause (Section 33). Section 33 

caters for such exceptions because it permits any right in the Bill to be limited by 

law of general application if the limitation is reasonable, and justifiable in an open 

and democratic society based on freedom and equality. 

An unqualified right to information in the Bill of Rights would force the 

government to list in a law, all the exceptions that are considered necessary, and 

then defend them in court, under the limitation clause as justifiable limitations on 

the right to information. That law would have had to codify what information 

citizens are entitled to, and what they are not. 

We believe that the current narrower right to information as contained in the 

present formulation of Section 24 misses the opportunity to oblige government to 

produce such a Freedom of Information Act. It obliges officials to disclose only 

that which is necessary for the protection or exercise of a person’s rights, and the 

government remains free to fight for the most restrictive interpretation of that 

category which the courts will accept. 

Accordingly the Democratic Party proposes two alternative formulations: 

Either:- 

Section 24(a) should be amended to read: 

"(a) lawful administration action” [where any of his or her rights 
or interests is affected or threatened] 

[1 = deletion from the clause. 

Section 24(c) should be amended to read: 

"(c) be furnished with reasons in writing for administrative 
action unless the reasons for such action have been made 
public.” 
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We believe, however, that an alternative formulation of the right to administrative 

justice could be as follows:- 

"24(a) No person shall be affected adversely by decision made in 

the exercise of public power, which is unlawful, 

unreasonable or procedurally unfair; 

24(b) Every person adversely affected by decision made in the qmim of 

public power shall be entitled to be given reasons, in writing, for 

the decision”. 

The formulation of the above right will entrench every person’s right, when 

adversely affected by governmental action, to decision which is lawful, reasonable 

and procedurally fair. It also guarantees the right to be given reasons for a 

governmental decision. 

The combined effect will be to require public officials thoughtfully and deliberately 

to consider their decisions, to take due account of the impact of a decision on those 

whom it affects, to explain the decision to those whom it affects, and, where 

fairness so requires, to hear those affected before the decision is taken. 

The above formulation will, therefore, foster governmental processes that are both 

accountable and participatory: Accountable because decisions will have to be 

justified to those governed by them, and participatory because those governed will 

have had an opportunity to influence them. In short, the Article will foster 

democratic decision-making. It will also require the kind of decision-making 

processes that tend to yield well justified decisions. 

Whichever formulation is adopted by the Constitutional Assembly, it is imperative 

that a right to administrative justice be entrenched in the Bill of Rights. This will 

make it impossible to legislate such a right away. This will put an end to the 

legislative practice of the past which tended to exclude the jurisdiction of the 
Supreme Court to review governmental decision-making, a pernicious practice by 
which the government has in the past attempted to insulate its decisions from 
judicial scrutiny, particularly under the security laws. 

Application of the Right 

There shall be a positive duty on the sate primarily and on other organs of 
government at all levels. 

Application to Common and Customary Law 

The right should apply to common law and customary law. 
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Other Actors Bound B 

Although the state will be the primary respondent of the application of this right, 

it is conceivable that it could also impact on the requirement for fairmess in 

administrative decisions in respect of any public authority or quasi judicial body 

and should affect any body which exercises a public power. 

Bearers of the Right 

By the nature of the right to administrative justice natural persons should be the 

bearers of the rights contained in this provision. = 

Limitations of the Right 

The limitations applicable in Section 33(1) should be applicable to the provisions 

of this Section. save and except that the distinction drawn under the provisions of 

Section 33(1)(bb) between administrative justice in ordinary siwations and 

administrative justice in relation to free and fair political activity, should be 

removed and the additional requirement of necessity should be imposed on any 

limitation applying to the right to administrative justice. 

ACCESS TO COURTS 

1. Content of the Right 

Section 22 of the Interim Constitution provides:- 

"Every person shall have the right to have justiciable disputes settled 
by a court of law or, where appropriate, another independent and 
impartial forum." 

The rights contained in this Section echo the provisions of Constitutional Principle 
V which, inter alia, states 

"The legal system shall ensure the equality of all before the law and 
an equitable legal process...". 

The current formulation of Section 22 is unusual in so far as a clause relating to 
access to court is usually linked to a specific right (such as those of arrested 
persons, or those contesting administrative injustice). However, its inclusion as a 
substantive right, available to resolve justiciable disputes is important given the 
history of South Africa, particularly the notorious provisions in legislation during 
the apartheid era which contained a significant number of ouster clauses (e.g. The 
Public Safety Act 3 of 1953). 
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Therefore this guarantee of access to court provides a crucial procedural safeguard 

for the enforcement of all legal rights in the Constitution, not simply those relating 

to the Bill of Rights. It effectively eliminates "ouster clauses". The inclusion of the 

concept of "independent and impartial fora" recognises the important role which 

has been played and will increasingly be played in the future by tribunals 

particularly in the sphere of administrative justice. 

The Democratic Party supports the retention and the wording of Section 22. 

Application of the Right 

There shall be a positive duty on the state to ensure that every person has access 

to impartial and independent fora for the settlement of legal disputes and that 

impediments such as legislative ouster clauses are not enacted. 

Application to Common and Customary Law 

Obviously this right would be applicable in the adjudication of both common law 

and customary law disputes. 

Other Actors Bound 

The primary obligation of this right binds the state and its actors not to prohibit or 

impede access to the courts. However, it would also have an indirect application 

on civil society. It should certainly also have application to juristic persons such 

as voluntary organizations, associations and even corporate enterprises in their 

disputes with other actors in civil society and the state. 

Limitations of the Right 

The normal limitations in Section 33 will apply. 

The concept of justiciability contained in the current wording of the Bill will also 

act as a limitation since it is likely to limit an over-broad reach of the right to those 

disputes susceptible of resolution by court of law or tribunal (see further, Du 

Plessis and Corder, "South Africa’s Transitional Bill of Rights" at 163). 

DETAINED, ARRESTED AND ACCUSED PERSONS 

1. Content of the Right 

Section 25 of the Constitution provides: 
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Every person who has been detained, including every sentenced prisoner, 

shall have the right - 

@) 

®) 

© 

(Y] 

©) 

to be informed promptly in a language which he or she understands 

of the reason for his or her detention; 

to be detained under conditions consonant with human dignity, 
which shall include at least the provision of adequate nutrition, 
reading material and medical treatment at state expense; 

to consult with a legal practitioner of his or her choice, to be 
informed of this right promptly and, where substantial injustice 
would otherwise result, to be provided with the services of a legal 
practitioner by the state; 

to be given the opportunity to communicate with, and to be visited 
by, his or her spouse or partner, next-of-kin, religious counsellor 

and a medical practitioner of his or her choice; and 

to challenge the lawfulness of his or her detention in person before 
a court of law and to be released if such detention is unlawful. 

Every person arrested for the alleged commission of an offence shall, in 
addition to the rights which he or she has as a detained person, have the 
right - 

@) 

®) 
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promptly to be informed, in a language which he or she 
understands, that he or she has the right to remain silent and to be 
warned of the consequences of making any statement; 

as soon as it is reasonably possible, but not later than 48 hours after 
the arrest or, if the said period of 48 hours expires outside ordinary 
court hours or on a day which is not a court day, the first court day 
after such expiry, to be brought before an ordinary court of law and 
to be charged or to be informed of the reason for his or her further 
detention, failing which he or she shall be entitled to be released; 

not to be compelled to make a confession or admission which could 
be used in evidence against him or her; and 

to be released from detention with or without bail, unless the 
interests of justice require otherwise. 

Every accused person shall have the right to a fair trial, which shall include 
the right - o 
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to a public trial before an ordinary court of law within a reasonable 

time after having been charged; 

to be informed with sufficient particularity of the charge; 

to be presumed innocent and to remain silent during plea 

proceedings or trial and not to testify during trial; 

to adduce and challenge evidence, and not to be a compellable 

witness against himself or herself; 

to be represented by a legal practitioner of his or her choice or, 

where substantial injustice would otherwise result, to be provided 

with legal representation at state expense, and to be informed of 

these rights; 

not to be convicted of an offence in respect of any act or omission 

which was not an offence at the time it was committed, and not to 

be sentenced to a more severe punishment than that which was 

applicable when the offence was committed; 

not to be tried again for any offence of which he or she has 

previously been convicted or acquitted; 

to have recourse by way of appeal or review to a higher court than 

the court of first instance; 

to be tried in a language which he or she understands or, failing 

this, to have the proceedings interpreted to him or her; and 

to be sentenced within a reasonable time after conviction." 

It is correct that a Bill of Rights should contain detailed rights of accused, detained 

and arrested persons since these require particular safeguarding in view of the 

wide-ranging powers which the state has displayed in the past to curb individual 

freedom in these areas. 

The Democratic Party is in general agreement with the wording of Section 25, 

except for the provisions of Section 25(2)(d) relating to bail. 

While we believe that arrested persons are entitled to bail in carefully defined 

circumstances, we are extremely concerned with the extraordinary laxity of the 

lower courts in granting bail in clearly undesirable circumstances. Whether this is 

the fault of the general wording of Section 25(2)(d) or the failure of the courts or 
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prosecuting authorities to apply properly the limitations clause (Section 33), is 
unclear. Simultaneously with the discussion occurring in this Theme Committee, 
the Minister of Justice is in the process of introducing legislation which will have 
the effect, as we understand it, of tightening up the conditions for the granting of 
bail - which we fully support. We believe that this matter is of sufficient 
importance and urgency for an opinion to be obtained and for this section to be 
considered afresh so that a proper balance may be struck between the interests of 
society and the criminal justice system in the context of our crime-ravaged country 
on the one hand, and the individual bail applicant on the other. 

We also believe an amendment should be considered to the current wording of 
Section 25(2)(d) which could prevent the granting of bail, as of right, to persons 
who are detained and arrested facing Schedule 1 offenses in terms of The Criminal 
Procedure Act. However, in view of the potentially draconian nature and 
misapplication of this we would prefer to await the outcome of the Minister of 
Justice’s proposed bail revision statute before committing ourselves. 

The rights contained in Section 25 are essential rights for any charter of 
fundamental rights since they are either direct or indirect manifestations of the 
rights to freedom of the person entrenched in Section 11(1). They are also 
manifestations of the right to security of the person, and entrench the notion of 
habeas corpus, a conspicuous feature of our common law, which years of security 
legislation has substantially eroded in the past. 

Many of the rights contained under Section 25 are a progressive extension of the 
previous system pertaining in South Africa and they are to be heartily welcomed 
and their retention is strongly urged by the Democratic Party. For example, the 
right to legal representation (Section 25(1)(c) and the right of communication with 

and visits to detained persons (Section 25(1)(d) makes extensive provision for such 
communication visits which is to be welcomed. 

Challenges to detention contained in Section 25(1)(e) which will ensure judicial 
scrutiny of any detention order is absolutely essential if South Africa is to revert 
to a rule of law jurisdiction under a Rechstaat. 

The peremptory requirement for an arrested person to be brought before an 
"ordinary court of law", Section 25(2)(b) is of considerable significance since it 
will prevent the state from using so-called special courts to deal with selected 
offenders, particularly in matters relating to so-called "political subversion". One 
could comment at length on the other provisions of this section, suffice it to say 
that they are fundamentally necessary to ensure that when the liberty of the 
individual is removed it is only done so under carefully confined, codified and 
reasonable circumstances which are consonant with progressive jurisdictions 
throughout the world. 
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Application to Common and Customary Law 

This right is primarily effective in the realm of criminal law which is essentially 

relevant to the law of criminal procedure which is effectively based on statute in 

South Africa. However, in so far as the common law and customary law contains 

any provisions relating to detained and arrested persons and any element of 

criminal trials, it should be applicable there as well. 

Other Actors Bound 

The right is primarily enforceable against the state and those exercising authority 

under it. 

Bearers of the Right 

By the nature of these rights natural persons should be the bearers of the rights 

contained under Section 25. 

Limitations of the Right 

We believe the rights contained in Section 25 should only be circumscribed or 

limited in the most tightly defined circumstances and therefore we support the 

higher entrenchment of the rights as contained in Section 33(1)(aa) in the Interim 

Constitution. 
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FREEDOM FRONT 

THEME COMMITTEE 4 (FUNDAMENTAL RIGHTS 

SUBMISSIONS IN RESPECT OF DETAINED, ARRESTED AND ACCUSED PERSONS 

The Freedom Front makes the following submissions in respect of 
fundamental provisions relating to criminal justice. 

1. Content of the rights of detained, arrested and accused 
persons 

The Constitutional Principles contain no provisions dealing 
expressly with fundamental rules of criminal justice, except in 
so far as this is implied by the words 'an equitable legal 
process' in Constitutional Principle V. However, the 
transitional Constitution in section 25 deals extensively with 
fundamental rights relating to all detained persons (including 
sentenced prisoners), all persons arrested for the alleged 
commission of an offence and all accused persons. 

We generally regard the contents of sections 25 of the 
transitional Constitution to be a satisfactory constitutional 
framework of fundamental rights relating to criminal justice. 
In our view the majority of the provisions of this section are 
in accordance with generally accepted international standards, 
and not contrary to universally accepted procedural rights. We 
would subscribe to the re-enactment of these provisions in the 

new Constitution, subject to a few amendments, proposed below. 

  

Proposed amendments to the present section 25 

The Freedom Front submits that, in accordance with the provisions 
of articles 9.2 and 14.3(a) of the International Covenant on 
Civil and Political Rights, 1966, section 25(2)(a) should be 
amended, to read as follows: '... upon his or her arrest promptly 
to be informed, in detail and in a language which he or she 
understands, that he or she has the right to remain silent and 
to be warned of the consequences of making any statement;'. 
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We also suggest that the proviéiofis of section 25(1)(b), 

providing for a right to reading material at state expense should 

be curtailed (but not abolished). 
  

The Freedom Front is convinced that the provisions of section 

25(2)(d) (the right of every person arrested to be released from 

detention with or without bail, unless the interests of justice 

require otherwise) are contrary the public interest and the 

effective administration of justice. A large number of accused 

persons have recently been released on bail merely because the 

state has been unable to prove that the interests of justice 

require their detention, and some of them have allegedly 

committed crimes after such release. The state should not be 

burdened with this type of onus. The Freedom Front is of the 

opinion that section 25(2)(d) is harmful to society in that it 

attaches greater weight to the freedom or liberty of an accused 

person than to the safety or interests of the public. 

We are also convinced that the provisions of section 25(3)(e) 

(the right to be provided with legal representation at state 

expense where substantial injustice would otherwise result) 

should not be re-enacted in the new Constitution. Why 

'substantial injustice'? Is injustice not enough? What about the 

equality clause (clause 8), which requires 'equal protection of 

the law'? If the state employs experienced senior counsel, would 

the accused then be entitled to have an experienced senior 

advocate ('equal protection of the law') appear for him at state 

expense? What about other litigants who can only just afford 

counsel or an attorney? Must they pay for their own defence, to 

the detriment of their support of their families, while the 

pauper obtains his legal representative at state  expense 

(indirectly, at the expense of the taxpayer)? Is this equal 

treatment? Is this justice? 

Upon the re-enactment of section 25 in the new Constitution there 

are certain provisions of the International Covenant on Civil and 

Political Rights, 1966, that should be incorporated into the 

successor to section 25. We propose that section 25(3) should 

be amended by the insertion of the following right of every 

accused person: 'to have adequate time and facilities for the 

preparation of his defence' (see article 14.3(b) of the above- 

mentioned International Covenant). 

We also propose that section 25(3)(h) should be amended to read 

as follows: '... to have recourse by way of appeal or review 

against his conviction and/or sentence to a higher court than the 

court of first instance (insertion stressed). 

2. BApplication of the rights dealt with above 

2.1 Nature of the duty to be imposed on the state 
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The nature of the duty to be imposed on the state clearly appears 
from the provisions of section 25 of the transitional 
Constitution, together with the amendments suggested above. 

2.2 Application of the rights to common law and customary law 

Common law and customary law (see section 33(3) of the 
transitional Constitution and Constitutional Principle XIII) 
provisions in conflict with the these provisions of the 
Constitution will be repealed to the extent of the conflict. 

2.3 Should the rights concerned impose a constitutional dutv on 
actors other than the state? 

Yes, a constitutional duty should be imposed on actors other than 
the state where such actors act in a private or non-official 
capacity (e.g. detention in accordance with section 25(1), but 
not by a person employed by the state). 

2.4 Who should be the bearers of these rights? 

All natural persons, whether citizens or not, and whether 
lawfully or unlawfully in the country, should be bearers of these 
rights. Where applicable, juristic persons should also be such 
bearers. 

2.5 Should these rights be capable of limitation bv the 
legislature? 

These rights should be capable of limitation by the legislature 
only in accordance with the provisions of the Constitution 
relating to limitation of rights (at present section 33 of the 
transitional Constitution) and those relating to a state of 
emergency and suspension of fundamental rights (at present 
section 34 of the transitional Constitution). 
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NATIONAL PARTY PRELIMINARY SUBMISSION 

THEME COMMITTEE 4 

ITEM 18: DETAINED, ARRESTED AND ACCUSED PERSONS 

Content of the right 

(a) The Present Section 25 

Section 25 of the Constitution 1993 provides for the rights of 

detained, arrested and accused persons. Section 11(1) guarantees 

every person’s right freedom and security of the person, which 

includes the right not to be detained without trial.  The rights 

entrenched in section 25 can be seen as manifestations of the right 

protected in section 11. 

The right of detained, arrested and accused persons are often, in many 

constitutions dealt with together, normally under the heading of the 

right to a fair trial or rights in courts. It is therefore understandable 

that the three categories of protected persons in section 25 overlap to 

some degree. We prefer the more detailed way in which section 25 

guarantees the rights of the different categories of persons. The 

formulations are general, inclusive and simple, but will lead to certainty 

and will enhance its significance. 

Section 25(1) provides certain rights which entitles detained persons 

to certain standards of treatment and to be detained under conditions 

consonant with human dignity. It also requires that the detained 

person be informed promptly of the reasons for his or her detention and 

allow for communication with and visits to a detained person. The 

detained persons can consult with his or her legal practitioner and can 

   



  

challenge the lawfulness of his or her detention. 

Section 25(2) provides that an arrested person shall, in addition to the 

rights which he or she has as a detained person, have the right to 

remain silent and to be informed of the consequences of making nay 

statement. Furthermore it guarantees that the arrested person be 

brought before a court within 48 hours after arrest and not to be 

compelled to make a confession or admission which could be used in 

evidence against him or her. Lastly it deals with his or her release from 

detention and the setting of bail. 

In section 25(3) the concept of a fair trial is guaranteed and some 

conditions for fairness listed. This is not an exhaustive list, but 

emphasise the importance of these rights. 

(b) Proposal: A qualified Exclusionary rule must be written into the 

final Constitution 

However, we wish in this submission to focus on one particular 

aspect, namely the admissibility of unconstitutionally obtained 

evidence, which may require an amendment to section 25. 

The interim Constitution does not address the issue concerning the 

admissibility of unconstitutionally obtained evidence. Section 25(2)(c) 

- which deals with the inadmissibility of compelled confessions and 

admissions - merely confirms the common law. It does not address 

the wider and fundamental question concerning the 

admissibility/inadmissibility of evidence obtained in breach of the 

constitutionally guaranteed rights as set out in Chapter 3 of the interim 

Constitution. A rule which excludes unconstitutionally obtained 

evidence is commonly known as "the exclusionary rule". This term is 
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The South African Law Commission (hereafter "SALC") made the 

following recommendation in paragraph 7.373 of its Interim Report: 

Project 58: Group and Human Rights (August, 1991) at 415: 

"Every accused person has the right... not to be 

convicted or sentenced on the ground of evidence 

so obtained or presented as to violate any of the 

rights under this Bill of the accused person or of 

the witness concerned or of any other person, unless 

the court in the light of all the circumstances and 

in the public interest otherwise orders...." 

A similar recommendation was made in paragraph 4.184 of the SALC’s 

final report, dated October 1995. 

According to Du Plessis & Corder Understanding South Africa’s 

Transitional Bill of Rights (1994) paragraph 19.4.8 (at 177-178) two 

of the members of the Technical Committee on Fundamental Rights (at 

Kempton Park) were "very much in favour" of adding the following 

paragraph to section 25(3). 

"Every accused person shall have the right to the 

exclusion during his or her trial of evidence which 

was obtained in violation of any right entrenched in 

this Chapter. Provided that the court must be convinced 

that the admission of such evidence will bring the 

administration of justice in disrepute.” 

1.4 However, the majority of the Technical Committee opposed the 

inclusion of such a qualified exclusion of such a qualified exclusionary 

  
 



  

rule. According to Du Plessis & Corder op cit at 178 the reasons were 

as follows: 

"It ... appeared from bilateral discussions that there 

were differences of opinion among the negotiating parties 

themselves. The argument was that even a restricted 

constitutionalization of the exclusionary rule could have 

a detrimental effect on the prevention and combating of 

crime during what could be an unstable period of political 

1.4 However, the majority of the Technical Committee opposed the 

1.5 

inclusion of such a qualified exclusionary rule. According to Du Plessis 

& Corder op cit at 178 the reasons were as follows: 

"It... appeared from bilateral discussions that there 

were differences of opinion among the negotiating 

parties themselves. The argument was that even a 

restricted constitutionalization of the exclusionary 

rule could have a detrimental effect on the prevention 

and combating of crime during what could be an unstable 

period of political transition. This latter view, which 

eventually prevailed, was also supported in a submission 

from an Attorney-General" 

The position in terms of our common law, is far from clear. InS v Ne/ 

1987 4 SA 950 (W) evidence of private telephone conversations was 

admitted despite the fact that this evidence had been obtained through 

illegal "tapping”. But in S v Hammer & others 1994 2 SACR 496 (C) 

evidence of private correspondence was excluded because there had 
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been an unlawful breach of the accused’s privacy by a policeman who 

had handed to the Attorney-General the accused’s letter written by the 

latter to his mother whilst he was in custody. In this case the court 

relied on the common law and specifically pointed out that, having 

reached its decision on the basis of the common law, it was not 

necessary to make a decision on an alternative submissifin by counsel 

for the accused to the effect that admission of the accused’s letter 

would infringe his constitutional right to privacy, which included the 

right not to be subject to violation of his private communications as 

provided for by s 13 of the interim Constitution. It is of great 

significance that the court in S v Hammer & others supra excluded 

evidence of the letter despite the fact that the accused was charged 

with murder. No reference was made to S v Ne/ supra, and the fact 

of the matter is that S v Hammer & others supra and S v Nel supra 

cannot be reconciled. 

With the common law in such disarray, it is essential that the final 

Constitution should not be silent on the issue concerning the 

admissibility/inadmissibility of unconstitutionally obtained evidence. 

There is a risk that in an attempt to protect constitutionally guaranteed 

rights, courts might develop a rigid exclusionary rule if no guidance is 

given in the Constitution itself. This, indeed, is what happened in the 

United States. At the same time, it is equally true that in the absence 

of a constitufionally qualified exclusionary rule, courts might cling to 

the common law inclusionary approach as set out in S v Nel supra. 

The danger of such an inclusionary approach is that constitutional 

rights may become meaningless. It has been said (Van der Merwe 

"Unconstitutionally Obtained Evidence: Towards a Compromise 

between the Common Law and the Exclusionary Rule" 1992 

Stellenbosch Law Review 173 184, emphasis in the original): 
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"But if the police and prosecuting authorities should 

in their detection and investigation of crime be 

allowed to ride roughshod over rights guaranteed in 

a Bill of Rights and if courts of law were routinely 

to receive the evidence obtained in this manner, the 

following spectacle will ensure. Those rights so 

carefully identified and so prudently embodied in 

a Bill of Rights, will to a large extent be stripped 

of their status as constitutional guarantees. In 

Weeks v United States Day J stated: 

"If letters and private documents can 

thus be seized and held and used in 

evidence against a citizen accused of 

an offense [SIC], the protection of 

the 4th Amendment, declaring his right 

to be secure against such searches and 

seizures, is of no value, and, so far 

as those thus placed are concerned, 

might as well be stricken from the 

Constitution". 

The essential purpose of the proposed general right of an accused to 

have unconstitutionally obtained evidence excluded, is to ensure that 

other constitutional rights are protected - especially the right to 

personal privacy which in terms of section 13 of the interim 

Constitution includes the right to not be subject to searches of one’s 

person, home or property, the seizure of private possessions or the 

violation of private communications. But if the trend as set in SV 

Hammer & others were to continue and if this decision were to be 
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improperly expanded by other courts, the criminal justice system will 

suffer and fall into disrepute. The approach should there be: 

to accept the need and validity of an exclusionary rule; 

to qualify the ambit of such an exclusionary rule; and 

to write (a) and (b) into the Constitution (as a sub-section of the 

present section 25). 

In describing the ambit of the exclusionary rule, it would be best to use 

the term "public interest"as was done by SALC (see paragraph 1.1 

supra) or to use the term "disrepute”. The latter term was used in S 

v Hammer & other supra 500a-b and is also found in the qualified 

exclusionary rule contained in section 24(2) of the Canadian Charter of 

Rights and Freedoms, which provides that if a Canadian court is 

satisfied that evidence was obtained in a manner which infringed or 

denied any rights or freedoms guaranteed by the Charter, the evidence 

shall be excluded if it is established that, having regard to all the 

circumstances, the admission of such evidence would bring the 

administration of justice into disrepute. Bryant et al "Public Attitudes 

Toward the Exclusion of Evidence: Section 24(2) of the Canadian 

Charter of Rights and Freedoms" (1990) 69 Canadian Bar Review 1 at 

5 state as follows: 

" The core idea is simple. An effective and stable 

legal system must enjoy the support of the public. 

To admit unconstitutionally obtained evidence where 

that would bring the system into disrepute in the eyes 

of the public would be to compromise the public’s 

support for the legal system. Conversely, to exclude 

evidence under circumstances where this would bring the 
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administration of justice into disrepute would again 

undermine public support for the legal system. Hence 

the ‘compromise’ reflected in section 24(2)". 

Section 24(2) of the Canadian Charter strikes a balance between 

compering interests and identifies the public’s viewpoint as an 

important criterion. It should be noted that section 24(2) seemingly 

starts with a basic inclusionary approach which is then qualified in the 

sense that exclusion must take place if it is established that, having 

regard to all the circumstances, the admission of such evidence would 

bring the administration of justice into disrepute. In at least one South 

African case (S v Melani CC9/93, Eastern Cape, unreported judgment 

29 March 1995) the Canadian approach was to a large extent followed 

by the court which came to the following conclusion (at 23 of the 

typed record, my emphasis): "Gevolglik het ek tot die slotsom geraak 

dat die uitsluiting van getuienis oor die beweerde aanwysing die 

regsadministrasie in diskrediet sal bring en tot oneer sal strek...." The 

evidence was admitted. It is submitted that this kind of approach 

should be constitutionalized to avoid a situation where (other) courts 

might opt for a rigid exclusionary rule along the lines of the one which 

existed in USA for many years and in respect of which the Supreme 

Court of the USA had to create several expectations over the past two 

decades. These expectations became necessary because of increased 

public and judicial dissatisfaction with the rigid exclusionary rule which 

seemed to favour the accused at the expense of the public. South 

Africa can avoid the period of uncertainty by writing a discretionary 

exclusionary rule into the final Constitution. Such a discretion is also 

necessary in view of the fact that infringement of a constitutional right 

can lie anywhere on a s(;ale ranging from the trivial, the technical, the 

inadvertent to the gross, violent, deliberate and the "cruel”. 
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APPLICATION OF THE RIGHT 

Nature of duty on the state 

2(a).1 The state’s officials (largely those responsible for the prevention, 

detection, investigation and prosecution of crime) will be required to 

perform their tasks in such a way that they do not infringe the 

constitutional rights of others, because their failure so to conduct 

themselves, will in principle lead to the exclusion of evidence. 

2(a).2 This does not impose any improper or onerous task on the state. The 

2(b) 

2(c) 

2(d) 

exclusionary rule merely confirms, first, that the state and its officials 

are bound by the Constitution and, secondly, that they should not 

expect to gain anything should they ignore the constitutional rights of 

the individual. 

Application: Common law and indigenous law 

A constitutionally qualified exclusionary rule will clear up the present 

uncertainty regarding the position at common law, and should, 

furthermore, have no detrimental effect on other common law and 

indigenous law rights. 

Other actors bound by the right 

No actors other than the state will be bound by this right 

Bearers of the right 

In its prosecution of the accused, the state should also in principle not 

be allowed to rely on evidence unconstitutionally obtained from 
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persons other than the accused. SALC's proposal (see paragraph 1.1 

supra) provides for this situation. The state is constitutionally bound 

to respect the constitutional rights of all bearers thereof - and not 

merely the accused. 

Limitation of the right 

The right as proposed already has its own built-in limitation: 

Unconstitutionally obtained evidence is excluded unless the court 

admits such evidence "in the right of all the circumstances and in the 

public interest..." (see paragraph 1.1 supra) 

The right to have unconstitutionally obtained evidence excluded must, 

however, also fall under the general limitation clause “as presently 

contained evidence excluded must, however, also fall under the general 

limitation clause as presently contained in section 33. This is 

necessary in order to ensure that the right under discussion remains 

protected: The Legislator should not have the power to determine that 

unconstitutionally obtained evidence shallbe admissible in allinstances. 

An nor should the Legislator be permitted to determine that 

unconstitutionally obtained evidence shall be inadmissible for all 

instances. 

WORDING 

The wording adopted by SALC (see paragraph 1.1 supra) should be 

followed. The words "in the public interest" are wide enough for a 

court to consider the following question as well: Will the exclusion of 

the evidence bring the administration of justice into disrepute? This 

  
 



  

is then very similar to the Canadian test where the question is whether 

the admission of the evidence will bring the administration of justice 

into disrepute. 
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PRELIMINARY SUBMISSIONS OF THE PAC ON THE RIGHTS OF 

DETAINED, ARRESTED AND ACCUSED PERSONS 

These rights are important especially in the light of our recent past. It is our contention 

that the distinction between arrested, convicted and detained persons is artificial and 

all the rights of arrested persons should apply to detained persons unless we still want 

to introduce some form of *Lawful detention without trial." Of course, the rights of 

accused persons are different. 

Content of the rights. 

1. We support S25 (1) and (2) of the Interim Constitution in relation to the rights of 

detained, convicted and arrested persons. However, we suggest that with regard 

to detained persons under S25 (1), they should also be entitled to be warned of the 

consequences of making a statement and should be brought before an ordinary 

court within 48 hours. This will definately ensure the prohibition of detention 

without trial. As S25 (1) stands, it does allow "Lawful detention without trial." All 

detentions must be justified in a court of law within a reasonable time. 

2. $25 (3) dealing with the rights of accused persons has our support. However, 

S25 (1) (c) and S25 (3) (e) which impose a very restricted duty on the state to 

provide legal assistance to a suspect or an accused person may have to be 

reviewed. With the abolition of the death penalty, the pro deo system is gone. We 

need to ensure that litigants, especially indigent persons who face serious offences 

are not unjustly denied Legal representation. 

Other aspects of these rights. 

1. They can be claimed by human beings. 
2. They bind the state. 
3. They can be limited. 
4. They can be suspended under very strict conditions. 

R K Sizani - MP 
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