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AFRICAN CHRISTIAN DEMOCRATIC PARTY 
(ACDP) 

Room MS58 
5th Floor 
Marks Building 
Parliament 
CAPE TOWN 
8001 

Tel. No. (021) 403 3520 
Fax. No. (021) 461 9690 

15th February 1996 

The Executive Director 
Constitutional Assembly 
P OBox 15 
CAPE TOWN 
8000 

ATTENTION:MR HASSIEM EBRAHIM 

Dear Sir 

RE: ACDP SUBMISSION: 
"THE PREAMBLE" OF THE NEW SOUTH AFRICAN CONSTITUTION 
  

Please find enclosed our submission regarding the Preamble of the new South 
African Constitution. 

Thank you for your consideration of this matter. 

Yours faithfully 

  

WE STAND FOR: CHRISTIAN PRINCIPLES, FREEDOM OF RELIGION, AN OPEN MARKET ECONOMY, FAMILY VALUES, COMMUNITY EMPOWERMENT 
AND HUMAN RIGHTS IN A FEDERAL SYSTEM. 

s el 
. 

  
  

 



  

I
S
R
Y
E
 

Y 
B 

Y 
SR
 

o 
L, 

B
 

Eod
 

A
 

JE
ND
 3 

= 
A
4
 

Y Z 

.4
 

el 5l 

  SENEOE
 

  

AFRICAN CHRISTIAN DEMOCRATIC PARTY 
(ACDP) 

Preamble 

As a starting point it needs to be pointed out that “[pjreambles are included in 
Constitutions for symbolic and ideological purposes. One of the functions of 
Constitutions is to legitimise the state and government, and preambles, together 
with national symbols such as the flag, motto and anthem, are prominent in this 
objective. Reference is invariably made to the Almighty guidance bestowed on 
the state in the past, and to the benevolent principles by which it will be 
governed in the future." 

Thus, writes Boulle et.al. (Constitutional and Administrative Law) Cape Town: 
Juta 1989 on p58). He continues “. . .[Whhile Constitutions are a form of statute 
law, they do more than just define rights and prescribe procedures, but also, in 
their preambles, espouse values and principles. . " 

It is thus clear that aspects such as the distribution, exercise and control of 
authority and accession to and succession of the power bearers, with which 
Constitutions are concerned, form as it were, the skeleton of the Constitutional 
body. The lifeblood that animates this body, namely values and principles, is 
partly to be found in the Preamble. 

While this section of a Constitution may thus be of lesser legal importance where 
the interpretation of Constitutions is concerned, it is undoubtedly important to the 
inhabitants of a nation as it reflects the hopes, aspirations and value beliefs and it 
acknowledges the diverse nature of a national culture. 

The South African Law Commission (Report on Constitutional models, 

Pretoria: 1991, from page 366) sums up this aspect as follows: 

" ... the preamble, though of little value in juridical terms, nevertheless plays an 
important role as a practical reflection of the aspirations of a country's 
population.” 

The reflection mentioned undoubtedly includes a reference to a belief system for 
the vast majority of all South Africans and,as such,a reference to the guidance of 
the Almighty God is definitely not inappropriate while it will simultaneously reflect 

WE STAND FOR: CHRISTIAN PRINCIPLES, FREEDOM OF RELIGION, AN OPEN MARKET ECONOMY, FAMILY VALUES, COMMUNITY EMPOWERMENT 
_ AND HUMAN RIGHTS IN A FEDERAL SYSTEM. 
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the diverse aspects of religion that are so inherent in and inseparable from the 
national character. 

The ACDP, therefore, desires that wording similar to the following be introduced 
into the Preamble of the new Constitution to form a focus point for the role that a 
belief system such as is adhered to by the vast majority of all South Africans has 
to play in the process of nation-building that takes due cognisance of the vital role 
that these aspects play in aspects of cultural and national life: 

Option 1: 

WHEREAS the People of South Africa 

affirm that the Nation of South Africa 
shall be founded upon principles which 
acknowledge the supremacy of God, 
faith in human rights and fundamental 
freedoms, the position of the family in a 

society of free men and women, the 
dignity of the human person and the 
equal and inalienable rights with which 
all members of the human family are 
endowed by their Creator, including the 
right to enjoy and defend life and liberty, 
to acquire, possess, and protect 
property, and to pursue and obtain 
happiness and safety; 

recognise that men and women remain 
free only when freedom is founded upon 
respect for moral and spiritual values 
and the rule of law. 

While the abovementioned wording constitutes the most favoured wording for 
inclusion into the Preamble from the ACDP's perspective, we are prepared to 
discuss the following additional options in order of preference: 

  
 



Option 3: 

That the current phraseology of "/n humble submission to Aimighty God", as 

  

WHEREAS South Africa under the 
authority of God, is a sovereign and 
democratic constitutional state; 

WHEREAS recognition of the inherent 
dignity of the individual, respect for 
fundamental human rights and 
freedoms, and the central position of the 
family as the bastion essential for a 
stable society, are enshrined within the 
constitution; and 

WHEREAS such rights as constituted 
involve the individual responsibilities, 
and include the rights to life, freedom to 
pursue personal development and 
contentment, justice, faith and worship, 
equality of economic opportunity and 
unrestrained movement, regardless of 
colour, creed or race; and 

WHEREAS the government is governed 
by the democratic principle of being a 
government for the people by the people 
by virtue of its service to the people and 
are elected representatives of the 
people, operating under a sovereign 
Constitution and a free and independent 
judiciary; and 

We, therefore, adopt this constitution as 
the fundamental law of our sovereign, 
independent South Africa. 

contained in the Interim Constitution be retained. 
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Demokratiese Party, 5de Verdieping. Marks-gebou, Parlementstraat, Kaapstad 8001 
  

Democratic Party, 5th Floor, Marks Building, Parliament Street, Cape Town 8001 
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27 September 1995 

DRAFT COMPETENCIES 

M A AR 

rity of i 

The legislative authority of the Republic vests in Parliament which shall have power 
to make laws for the Republic in accordance with the Constitution. 

Parliament shall have the competence to legislate on any matter except those matters 
which, subject to section 2.2, legislative competence can be exercised exclusively by 
the provincial legislatures. 

iv i vin 

The legislative authority of a province vests in its provincial legislature which shall 
have power to make laws in its province in accordance with this Constitution. 

A provincial legislature shall have the exclusive competence to legislate on any matter 

which falls within the functional areas specified in Schedule 1 except and to the extent 
that Parliament makes laws that are necessary for: 

o the establishment of essential national or minimum standards required for the 
rendering of services; 

- the maintenance of economic unity; 

- the maintenance of national security; 

- the prevention of unreasonable action taken by one province which is 
materially prejudicial to the interests of another province or the nation as a 
whole; 

= the attainment of the uniformity across the nation that is required for a 
particular function to be performed effectively. 

      

Demokratiese Party 
Democratic Party 
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The Executive Authority of the Republic with regard to all matters falling within the 

legislative competence of Parliament shall vest in the President and the Cabinet who 

shall perform his or her powers and functions subject to and in accordance with this 

Constitution. 

4. v thority of Provin 

4.1  The Executive Authority of a Province shall vest in the Premier of the Province who 

shall execute and perform his or her powers and functions subject to and in 

accordance with this Constitution. 

4.2 A province shall have executive authority over all functional areas in respect of which 

it has legislative competence, matters assigned to it under section (x) or any law, and 

matters delegated to it by or under any law. 

4.  Notes 

4.1  As so-called "residual” powers have been allocated to the national government, the 
need for "framework" legislation falls away. 

4.2 A mechanism for phasing in of provincial legislative and executive competencies must 
be included in the constitution. 

Colin Eglin 
for the Democratic Party 
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10 November 1995 

The Secretary 
Constitutional Committee 
CAPE TOWN 

Sir, 

Re: Commission on Cultural Affairs : chapter 7 

1 As was agreed yesterday. 9 November 1995, | enclose the National Party’s 

proposal on Cultural Affairs to be included in the documentation on the 

constitution to be discussed in January 1996. 

2% | also enclose our proposal made today by Senator Radue on Collective 

Selfdetermination to be treated in the same way (Bill of Rights). 

Yours faithfully 

M = 

Dr F J van Heerden MP 

Pretoria Private Bag X402 Pretoric 0001 Privaatsak X402 Pretoria 0001 
Tl D2 JGee BBOE O rerrerireries{ O}t P-POSS— 

  

Cape Town/Kaapstad P O Box 1698 Cape Town 8000 Posbus 1698 Kaapstad 8000 NEW 1012 344 8050 
Tel (021) 461 5833/5887 Fax/Faks (021) 461 5329 . T 
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Collective self-determination 

Everyone shall have collective rights of self-determination in joining, forming and 

maintaining organs of civil society, including linguistic, cultural and religious 

associations which shall be exercised on the basis of non-discrimination and free 

association. 

  
 



  

100 (1) 

(2) 

(3) 

(4) 

P PROPOSAL : 10/11/1995 

COMMISSION ON CULTURAL AFFAIRS 

FUNCTIONS OF COMMISSION ON CULTURAL AFFAIRS 

The Commission on Cultural Affairs must promote: 

(a) 

(b) 

(c) 

(d) 

mutual respect for the diversity of cultures in South Africa 

protection for all cultures in South Africa 

conditions for the development of all cultures in South Africa. 

interaction between the different cultures in South Africa. 

The Commission on Cultural Affairs has the power to : 

(a) 

(b) 

establish Cultural Councils for those cultural societies/ 

communities which so desire and request the Commission 

accordingly, provided that these societies/communities must 

contribute to the establishment and maintenance of such 

Cultural Councils as regulated by national or provincial 

legislation. 

monitor, promote, investigate, advise and report on any issue 

concerning Cultural Affairs. 

The Commission on Cultural Affairs has the additional powers and 

functions prescribed by national legislation. 

The Commission on Cultural Affairs must be composed of at least one 

member representing each of the official language-groups and so 

many other members as may be required from time to time to 

represent other cultures which do not form part of the main cultural 

groups in South Africa. 
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National Party Federal Council 
Nasionale Party Federole Raad 

8 November 1995 

Mr Hassen Ebrahim 
Executive Director 
Constitutional Assembly 

Regis House 
Adderley Street 

CAPE TOWN 

Dear mr Ebrahim 

Enclosed please find the National Party proposal regarding Provincial and National 

Legislative and Executive Competencies. 

Kind regards 

PP DT J KIKG MP 
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National Party Submission 

CHAPTER 9 

PROVINCIAL AND NATIONAL LEGISLATIVE AND 

EXECUTIVE COMPETENCIES 

LEGISLATIVE AUTHORITY OF THE REPUBLIC 

139. The legislative authority of the republic is vested in Parliament, whic;h shall be 

competent to make laws in terms of this Constitution on any matter including matters 

falling within the functional areas specified in Schedule 4. 

LEGISLATIVE AUTHORITY OF PROVINCES 

140. (1) The legislative authority of a province vests in its provincial legislature which 

shall be competent to make laws in and for its province in terms of this Constitution. 

(2) A provincial legislature shall be competent to legislate on any matter which 

“falls within a functional area specified in Schedule 4. 

FRAMEWORK LEGISLATION 

141. Option 1 

No provision for framework legislation. 

Option 2 

{4) Framework legislation comprises Acts of Parliament in terms of which 

principles or standards are laid down to ensure uniformity across the nation and shall 

apply equally in all provinces and shall empower provincial legislatures to make laws for 

the achievement of the objectives set out in the framework legislation. f 

(2) Parliament is competent to establish framework legislation only regarding | 

the matters specified in Schedule 5. 

(3) Framework legislation shall be binding upon all legislatures and shall be 

implemented in a province in accordance with the laws of the provincial legislature. 

   



  

  

(4)  Should a provincial legislature fail to implement framework legislation within 
a reasonable period of time, Parliament shall be competent to implement such legislation 
until the provincial legislature complies with its duty in this regard. 

Option 3 

Implemented by way of an override power (see option 3 - of clause 5(1)(f)). 

  

NP Option 

“(1) Subject to subsection (2), a provincial legislature shall be competent to make 
laws for the province with regard to all matters which fall within the functional areas 
specified in Schedule 5. 

(2) Parliament shall be competent to enact framework legislation only which sets out 
justifiable and necessary principles, and which shall be generally applicable in all the 
provinces, with regard to the matters which fall within the functional areas specified in 
Schedule 5. 
  

NECESSARY ANCILLARY POWERS 

142. The legislative competence referred to in sections 1, 2 and 3 shall include the 
competence to make laws which are reasonably necessary for or incidental to the 
effective exercise of such legislative competence. 

CONFLICT OF LEGISLATION 

143. Option 1 

(1)  In the event of a conflict between an Act of Parliament and a law of a 
provincial legislature with regard to any matter which falls within a functional area 
specified in Schedule 4, the Act of Parliament shall prevail over the provincial law where 
the elements of the Act that are in conflict with he provincial law are necessary for - 

(a) the establishment of generally applicable standards regarding - 
(0] services rendered by the state; 
(i)  Thhe maintenance of economic unity, or 
(iii)  the determination of national economic policies; or 

(b) the maintenance of the security of the Republic, or 

(c) the prevention of prejudice to the Republic or any province thereof 
caused by the activities of another province. 

(2) A Bill designed to become an Act of Parliament intended in subsection (1) 
shall be introduced in the second house and shall require the approval of both the second 
house and the National Assembly. 

  

  

 



  

(3) The Constitutional Court shall, upon application by at least one fifth of the 

members of the second house, and prior to the promulgation of a Bill intended in 

subsection (1), expeditiously determine whether the Bill conforms with the objective 

criteria prescribed in subsection (1). 

(4) In the event of a conflict between an Act of Parliament and a law of a 

provincial legislature with regard to any matter which falls within a functional area 

specified in Schedule 4, which cannot be resolved by a competent court on a construction * 

of this Constitution, precedence shall be given to the Act of Parliament. 

Option 2 

(1)In the event of a conflict between an Act of Parliament and a law of a provincial 

legislature with regard to any matter which falls within a functional area specified in 

Schedule 4, the Act of Parliament shall prevail over the provincial law only to the extent 

that such Act applies uniformly in all parts of the country, and is necessary for - 

(a) the establishment of essential national or minimum standards required for a 

service to be rendered; or 

(b) the prevention of unreasonable action taken by a province which is 

materially and unjustifiably prejudicial to economic unity, or the health, 

environmental or security interests of another province or the country as a 

whole. : 

(2) A Bill designed to become an Act of Parliament intended in subsection (1) 

shall be introduced in the second house and shall require the approval of both the second 

house and the National Assembly. 

(3) The Constitutional Court shall, upon application by at least one fifth of the 

members of the second house, and prior to the promulgation of a Bill intended in 

subsection (1), expeditiously determine whether the Bill conforms with the requirements of 

subsection (1). 

Option 3 

(1) In the event of a conflict between an Act of Parliament and a law of a 

provincial legislature with regard to any matter which falls within a functional area 

specifi'e'd in Schedule 4, the Act of Parliament shall prevail over the provincial law where 

the elements of the Act in conflict with the provincial law are necessary for - 

(a) afunction in respect of which uniformity across the nation is desirable; 

(b)  South Africa to speak with one voice or to act as a single entity, in particular 

in relation to other states; 

(c) the maintenance of essential national standards required for the rendering 

of services, the maintenance of economic unity, the maintenance of national 

security or the prevention of unreasonable action taken by one province 
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which is prejudicial to the interests of another province or the country as a 

whole; 

(d) the implementation of national economic policies or the promotion of equal 
living conditions, the power to promote interprovincial commerce and to 
protect the common market in respect of the mobility of goods, services, 
capital and labour; 

(e) the provision of equality and opportunity or access to a government service, 
or 

(f)  the establishment of a national framework for the provision of public services 
or the management of institutions relating thereto. 

(2) Wnere a provincial law deals specifically with matters other than those 
referred to in subparagraph (1) such law shall prevail over national legislation. 

(3) In the event of a dispute concerning the legislative competencies on any 
matter which fall within the functional areas specified in Schedule 1 - 

(@)  Such legislation shall be deemed to be necessary or desirable in terms of 
the requirements set out in subparagraph (1) if such legislation has been 
consented to by the Council of Provinces, or by mediation or where 
Parliament, consisting of the National Assembly adopts the Bill with a 
majority of two thirds of those members present and voting. 

(b)  Subject to paragraph (a) the Constitutional Court, or other courts where 
applicable, shall have jurisdiction on the constitutionality of legislation in 
such desputes to decide whether the Acts of Parliament meets the 

requirements as set out in subparagraph (1). 

(c)  If such a dispute cannot be resolved by a court on a construction of the 
Constitution, precedence shall be given to national legislation. 

  

  

NP Option 

*(1) A law passed by a provincial legislature in terms of this Constitution shall prevail 
over an Act of Parliament which deals with a matter allocated to the provinces, except 
insofar as - 

Ya) the Act of Parliament deals with a matter that cannot be regulated effectively 
by provincial legislation; 

(b)  the Act of Parliament deals with a matter that, to be performed effectively, 
requires to be regulated or co-ordinated by uniform norms or standards for 
the management or administration of that matter that apply generally 
throughout the Republic; 

(c) the Act of Parliament is necessary to set minimum standards not provided 
by provincial legislation for the rendering of public services; 

(d) the Act of Parliament is necessary for the maintenance of national economic 
unity or policies, the protection of the environment across provincial 
boundaries, the promotion of inter-provincial commerce, the protection of 
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the common market in respect of the mobility of goods, services, capital or 
labour, or the maintenance of national security; or 

(e) the provincial law materially prejudices the economic, health or security 

interests of another province or the Republic. 

(2) An Act of Parliament shall prevail over a provincial law as provided for in 

subsection (1) only if it applies uniformly in all parts of the Republic. 

(3)  An Act of Parliament and a provincial law shall be construed as being consistent| 

with each other, unless, and only to the extent that, they are, expressly or by necessary 

implication, inconsistent with each other. 

(4) An Act of Parliament shall prevail over a provincial law only if a dispute in this 

regard cannot be resolved by the Constitutional Court on a construction of the 

Constitution. 

(5) In exercising its powers in terms of this or any other section of the Constitution, 
Parliament shall not encroach or cause, enable or allow any encroachment on the 
geographical, functional or institutional integrity of any province. 

(6) This section shall be construed in terms of the principle that a power shall be 
allocated to the level of government at which it can be exercised most effectively.” 
  

INTEGRITY OF PROVINCES 

144. An Act of Parliament shall not empower an organ of state to encroach upon the 
geographical, functional or institutional integrity of a province. 

EXECUTIVE AUTHORITY OF THE REPUBLIC 

145. (1) The executive authority of the Republic with regard to all matters falling 
within the legislative competence of Parliament vests in the national government 
consisting of the President and other members of the Cabinet, which shall exercise and 
perform its powers and functions subject to and in accordance with this Constitution. 

(2) The national government may, with the concurrence of the provincial - 
government or of a local government, appoint such provincial government or local 
government as its agent to perform a specified function within its competence in terms of 
subsection (1). : 

(3) The national government may, with the concurrence of a provincial 
government or of a local government, delegate to such provincial government or local 

government the performance of a specified function within its competence in terms of 

subsection (1). 

  

  

 



  

EXECUTIVE AUTHORITY OF PROVINCES 

146. (1)A province shall have executive authority over - 

(a) all matters in respect of which the provincial legislature has passed laws, 
and 

(b)  matters entrusted to the provincial government in accordance with this 
Constitution. 

(2) The executive authority of the province vests in the provincial government 

consisting of the Premier and the other members of the Executive Council. 

(3) The provincial government may, with the concurrence of the national 
government or of a local government within the province, appoint the national government 

or such local government as its agent to perform any specified function within its 

competence in terms of this section. 

(4) The provincial government may, with the concurrence of the national 
government or of a local government within the province, delegate to the national 
government or to such local government the performance of a specified function within its 
competence in terms of this section. 
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National Party Federal Council 

Nasionale Party Federale Raod 

8 November 1995 

Mr Hassen Ebrahim 
Executive Director 
Constitutional Assembly 
Regis House 
Adderley Street 

CAPE TOWN 

Dear mr Ebrahim 

Enclosed please find the National Party proposal regarding Senate / Council of 

Provinces. 

Kind regards 

fi"Mr&%JARmE.MP 

——————————————————————————————————   
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CHAPTER 4 
SENATE/ COUNCIL OF PROVINCES 

ESTABLISHMENT 

57. There is a SENCOP consisting of members, who are women and men nominated in 

accordance with Schedule 3 to represent the provinces (and local governments). 

  

Option 

PARLIAMENT AND NATIONAL LEGISLATIVE AUTHORITY 

AAA. (1)  Parliament shall consist of the National Assembly and the Senate and shall 

subject to this Constitution be the national legislative authority of the of the Republic. 

(2) Parliament shall have the power to make laws for the Republic in accordance with 

this Constitution. 

COMPOSITION OF SENATE 

BBB. (1)  Every province shall subject to subsection (2) elect 10 persons who shall be 

members of the Senate. 
(2) The persons referred to in subsection (1) shall be indirectly elected by their 

respective provincial legislatures on a proportional basis in accordance with the provisions of 

Schedule XXX. 
(3) The persons elected by the provinces to be Senators shall ordinarily be resident in 

their designating province.   
  

POWERS AND FUNCTIONS 

58. The SENCOP - 
-(a) participates in the legislative process of Parliament as provided for in the 

Constitution; 

(b)™ must be informed of, and may comment on, national budget proposals; 

(©)  must promote co-operative governance by overseeing and co-ordinating 

intergovernmental relations among all levels of government and among governments on the 

same level; 

[(d) may ratify international agreements; and] 

(e) approves appointments of ambassadors and high commissioners.)    



  
  

  

Option 

PURPOSE OF SENATE 

CCC. The purpose of the Senate is - 
; (a) torepresent the provinces in national decision-making; and 

(b) to function as a second House of Parliament. 

POWERS OF SENATE 

DDD. (1)  The Senate shall consider all bills introduced in Parliament. 

) A Bill passed by the National Assembly but rejected by the Senate shall 
be referred to a joint committee consisting of members of both Houses and of all the parties 
represented in Parliament and willing to participate in the joint committee, to consider and 
report on any proposed amendments to the Bill, whereafter the Bill shall be referred to the two 
Houses, which at separate sittings may pass the Bill with or without amendment: Provided that 
where one House passes the Bill as amended and the other House rejects that amended Bill, 
that amended Bill shall be referred to a joint sitting of both Houses at which it may be passed by 
a majority of the total number of both Houses: Provided that a Bill referred to a joint sitting of 
both Houses which has been rejected may be introduced only twelve months after the date of 
such rejection. 

3) Bills appropriating revenue or moneys or imposing taxation other than bills 
pertaining to matters contemplated in sections .... [dealing with the finances of provinces etc.] 
shall be considered by the Senate within thirty days after having been passed by the National 
Assembly. 

(4) Bills affecting the boundaries or the exercise or performance of the powers 
and functions of the provinces shall be deemed not to be passed by Parliament unless 
passed separately by both Houses and, in the case of a Bill, other than a Bill referred to 

in subsection (5), affecting the boundaries or the exercise or performance of the powers 

or functions of a particular province or provinces only, unless also approved by a majority 

of the ‘senators of the province or provinces in question in the Senate. 

(5L Subject to subsection (6), a Bill amending this Constitution shall, for its 
passing by Parliament, be required to be adopted at a joint sitting of the National 
Assembly and the Senate by a majority of at least two-thirds of the total number of 

members of both Houses. 

(6) No amendment of sections ... [of the Conétitution dealing with concurrent 
legislative competences or the provincial executive authorities] shall be of any force 
and effect unless passed separately by both Houses by a majority of at least two-thirds 
of all the members in each House: Provided that the boundaries and legislative and 

executive competences of a province shall not be amended without the consent of a 
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relevant provincial legislature. 

(7) Al Bills contemplated in subsections (4) and (6) shall first be introduced in 

the Senate. 

(8) The Senate shall subject to this Constitution assent to or if provided for 

otherwise in this Constitution be involved in the nomination or appointment, as the case 

may be, of ambassadors, high commissioners or other heads of mission, judges of the 
Constitutional Court, the Supreme Court of Appeal, the High Court and the Land Claims 
Court and any other judicial body other than courts referred to in section 86(e) [of the 
Refined Working Draft Second Edition] , the Public Protector, the Auditor-General and 
members of any commissions or other similar bodies established under this Constitution. 

(9) No international agreement shall be deemed to have been ratified or 
acceded to unless the Senate has also by resolution agreed to such ratification or 
accession. 

(10) The Senate may notwithstanding the provisions of this subsections (2), (3), (4) or 
(5) or any other provision of this Constitution at any time refer a Bill to the Constitutional or any 
other competent court of law, as the case may be, to determine the constitutionality of that Bill.   
  

QUALIFICATIONS 

59.  Anyone qualified to be an member of a provincial legislature may be a member of the 
SENCOP. 

  

Option 

QUALIFICATION FOR MEMBERSHIP OF SENATE 

EEE. Any person who is eligible for membership of the National Assembly as contemplated in 
section 42 [of the Refined Working Draft Second Edition] is subject to section BBB.(3) [see 
above] eligible for membership of the Senate.   
  

OATHS OR AFFIRMATIONS BY MEMBERS 

60. Before members of the SENCOP begin to perform their functions, they must swear or 
affirm faithfulness to the Republic and obedience to the Constitution, by solemn declaration in 
accordance with Schedule 2. 

  
 



  

  

  

Option 

OATH OR AFFIRMATION BY SENATORS 

FFF. Every member of the Senate shall before taking up his or her seat in the Senate swear 
an oath or make a solemn affirmation to be faithful to the Republic and this Constitution, as 
prescribed in Schedule 2. 
  

SITTINGS/MEETINGS 

61. (1) The SENCOP may determine the time and duration of its sittings and recess 
periods/the dates of its meetings. 

(2)  The President may summon the SENCOP to an extraordinary sitting/meeting at 
any time to conduct urgent business. 

(3) The seat of the SENCOP is...... Sittings/meetings at other places are permitted 
only on the grounds of public interest, security or convenience, and if provided for in the rules 
and orders of the SENCOP. 

(4)  The President of the Senate/Chairperson of the Council of provinces must 
convene the SENCOP if the majority of the members from at least two provinces so demand. 

  

Option 

SITTINGS OF SENATE 

GGG. (1)  The President of the Senate, or in the event of his or her incapacity or 
unavailability, the Deputy President of the Senate, shall after consultation with the Speaker and 
the chief whips of all political parties represented in the Senate and in accordance with the rules 
and orders of the Senate determine the time and duration of sittings of the Senate: Provided 
that when a majority of Senators representing at least two provinces or one fifth of Senators 
representing at least five provinces so request, the President or his or her deputy, as the case 
may be, shall forthwith convene a sitting of the Senate. 

(2)  The State President may request the President of the Senate to summon 
members of the Senate for an extraordinary sitting in accordance with its rules and orders to 
conduct uFgent business. 

(3) The seat of the Senate is ... : Provided that the President of the Senate may in 
consultation with the Speaker in the interests of security or because of extraordinary 
circumstances by proclamation in the Gazette and in accordance with the rules and orders of 
the Senate determine another location as the Senate’s temporary seat.     
  

  

   



  

  

  

PRESIDENT/CHAIRPERSON 

62. (1) The SENCOP must elect from among its members a President/Chairperson to 
serve for three years. 

(2)  The procedure set out in Schedule 3 applies to the election of the 
President/Chairperson. 

(3)  The SENCOP may remove the President/Chairperson form office by resolution. 

  

Option 

PRESIDENT AND DEPUTY PRESIDENT OF SENATE 

The NP proposes the retention of section 49 of the Interim Constitution amended to reflect 
consequential changes. 
  

DECISIONS 

63. (1)  The majority of the members of the SENCOP must be present before a vote may 
be taken on a matter when the SENCOP participated in the legislative process of Parliament, 
and one-third of the members must be present before a vote may be taken on any other matter. 

(2)  All questions before the SENCOP must be decided by a majority of the votes cast. 

(3)  The president member of the SENCOP has no deliberative vote, but must cast a 
deciding vote whenever there is an equal number of votes on both sides of a question. 

  

  

Option 

QUORUM IN SENATE 

  

The NP proposes the retention of section 54 of the Interim Constitution. 

RIGHTS OF MEMBERS OF CABINET AND EXECUTIVE COUNCILS 

64. Cabinet members, and Executive Council members who are not members of the 
SENCOP, may attend, and may speak in the SENCOP, but may not vote. 
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Option 

RIGHTS OF NATIONAL AND PROVINCIAL OFFICE BEARERS OF EXECUTIVE 
AUTHORITIES IN SENATE 

JJJ. (1)  The State President, the Deputy State Presidents, Ministers, Deputy Ministers, 
Premiers of provinces and members of executive councils of provinces are entitled to sit in the 
Senate. 

(2)  The State President, the Deputy State Presidents, Ministers and Deputy Ministers 
may speak in the Senate. 

(3) Premiers of Provinces may speak in the Senate when business is conducted 
concerning the affairs of that particular Province. 

(4)  Members of executive councils of Provinces may speak in the Senate with the 
permission of the President of the Senate or in his or her absence, the permission of the 
Deputy President of the Senate. 

(5)  No person who is not a Senator may vote in the Senate.     

INTERNAL AUTONOMY 

65. The SENCOP may make its internal arrangements, rules and orders. 

  

Option 

RULES AND ORDERS 

The NP favours the retention of section 58 of the Interim Constitution amended to reflect 
consequential changes.     

PRIVILEGES AND IMMUNITIES 

66. The members of the SENCOP have the same privileges an immunities as members of 
the National Assembly 
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SENCOP AND THE LEGISLATIVE PROCESS 

Option 1 

SENCOP functions as a second house of the national legislature. All Bills, except money Bills, 
must be discussed and passed by it. It may have special role with respect to legislation 

. affecting provinces and their functional areas. 

Option 2 

SENCOP may comment on all Bills, may submit to the National assembly, and, with respect to 
Bills concerning the functional areas of the Provinces, may, in addition, propose amendments 
to or the withdrawal of a Bill, and the National Assembly does not agree, the Assembly must 
refer the Bill to a mediation body. A decision by the mediation body to adopt a Bill is equivalent 
to adoption by the National Assembly with a two-thirds majority. 

  

Option 

See the NP proposals above on the powers of the Senate as well as the provisions relating to 
provincial competences as well as framework legislation.   
  

SENCOP AND INTERGOVERNMENTAL RELATIONS 

According to Option 2, SENCOP plays a role in the legislative process but a primary function is 
to facilitate cooperative governance by facilitating cooperation, coordination and consultation in 
executive matters among all levels of government and among government on the same level. 
This could include monitoring the operation of intergovernmental al executive actions and 
relations, facilitating the development of policy in matters of manual interests, and mediating in 
disputes executive institutions. 

  

Option 

INTERGOVERNMENTAL RELATIONS 

JJJ. (1)  AnAct of Parliament shall be introduced in Parliament within six months of the 
commencement of this Constitution providing for the establishment of structures, mechanisms, 
processes and procedures aimed at establishing and promoting intergovernmental relations at 
both the legislative and executive levels of government and in respect of national, provincial 
and local Jovernment, including but not limited to the Intergovernmental Forum and Ministerial 
Forums, as well as an Advisory Committee on Intergovernmental Relations and a Commission 
on Provincial Government. 

(2)  The Senate shall within six months of the commencement of this Constitution 
establish a Senate Consultative Forum which shall establish mechanisms and structures to 
establish and promote liaison with and amongst the provinces.     
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(3)  The Senate shall within one month of its first meeting on a proportional basis elect 
the Senators to serve on the Financial and Fiscal Commission as contemplated in section 175 
[of the Refined Working Draft Second Edition). 

      

  
 



  

PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA 

TEL: (021) 403-2911 B NATIONAL ASSEMBLY 
POBOX 15 

CAPE TOWN 
Ref No. 8000 

8 

PRELIMINARY SUBMISSION OF THE PAC ON THE SECOND HOUSE 

12 February 1996 

Preliminary Observations 

Current proposals on the second house mainly see it as a house of review or as a 

house of provinces. 

The PAC is convinced that we neither need a senate to carry out these tasks nor 

can it be said that the senate is the only institution that can effectively do such work. 

Our experience with the present senate is that it is a mirror image of the National 

Assembly. The-strong party system ensures that, in most instances, the same 

positions taken at the lower house will be maintained at the upper house. 

Provinces are an artificial creation of the Interim Constitution and still need to be 

nurtured and developed. As of now therefore, it is not correct to say that our 

Senators are representatives of provinces. They are representatives of political 

parties. 

We humbly submit that the present Senate cannot be said to be doing a better job in 

reviewing legislation than the National Assembly and its standing committees. 

We need to strengthen the standing committees of the National Assembly and 

enhance the participation of the public in the law making process. 

In addition, the PAC would support the Constitutionalisation of the Inter- 

governmental forum. This would create a far cheaper and more useful 

constitutional forum where MECS and National Ministers could meet to discuss 

policy formulation, legislation and matters of common concern. 

   



  

Equally, the PAC has already indicated in an earlier submission that it is in favour of 

the retention of the Fiscal and Financial Commission. This commission can advise 

national government about the financial needs of provinces and the allocation of 

resources to them. 

The PAC therefore, submits that looking at the current proposals and on the 

strength of the performance of the present Senate, a case for the establishment of the 

second house has not been made or proved. 

Alternative Proposal of a Second House 

If it is felt that there is a need for a second house, probably consideration should be 

given to the viability of the establishment of an unelected second house. 

This house could be drawn from persons who have made outstanding contributions 

in various fields, such as, business, sports, religion, academic, gender, labour and 

could have a significant representation from traditional leaders. It should consist of 

about 90 senators. 

This house could be called the National Council as it will be representative of 

various sectors of society. 

One of its functions should be to make evaluative comments on all bills passed by 

the National Assembly. In this regard, it could raise reasoned objections to any 

legislation and the National Assembly can either, accommodate those objections or 

pass the bill as it is. This does not imply a power to veto the decisions of the 

National Assembly. 

However, it may be necessary in certain matters, to provide for a possibility of 

allowing, where a significant number of Senators are opposed to a measure, a 

cooling off period of a month or two before the National Assembly passes such a 

measure. An example, could be a case where a significant number of traditional 

leaders are opposed to a bill Sffecting traditional land, law and institutions or where 

   



  

a significant number of all the Senators are opposed to a measure. This of course, 

should not apply to money bills. 

Equally, the National Council should be given a meaningful role in nation building 

which could include mediating in certain disputes which may undermine national 

unity and stability. 

Senators should be appointed for a period of five years. Some could be appointed by 

the President either, on the recommendation of an independent commission or, on 

the recommendation of that particular group or body. 

It may be necessary in dealing with eligibility to place an age restriction of 35 years 

and above. 

Conclusion 

One of the merits of this proposal is that such an unelected house will not be subject 

to political party loyalties or fear of electoral retribution. It can discuss and reflect 

on all national issues and give a valuable and an objective second opinion without 

fear or favour. This National Council could therefore be a house of "truth" or a true 

conscience of the nation and government. 

In addition, the accommodation of traditional leaders in an essentially Western 

liberal institution, may result in the creation of a truly hybrid African institution. 

This in our opinion, will give traditional leaders a more meaningful role than being 

isolated and marginalised in a toothless Council of Traditional Leaders. 

It must also be said that this proposal does not cover all the aspects of this issue. 

However, should it merit consideration, which we think it should, we are prepared 

to work with others in developing it. 

R K Sizani - MP 
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COMMISSION ON PROVINCIAL GOVERNMENT 
Established in terms of section 163 of Act 200, 1993 

2nd Floor, Momentum Building, Cnr Leyds & Esselen Street, Sunnyside 

Private Bag x887 Pretoria 0001 Telephone (012) 3436055 Fax (012) 341-8452 

1 February 1996 

Ref 6/1/4 

The Executive Director 
Constitutional Assembly 
P O Box 1192 
CAPE TOWN 
8000 

Dear Mr Ebrahim 

COMMENTS ON WORKING DRAFT - WESTERN CAPE 

| enclose a copy of the comments on the working draft submitted to the 

Commission by the Premier of the Western Cape. Would you please submit 

these comments to the CA structures for consideration. 

Yours sincerely 

  

WLR16 

  
 



  

Kantoor van die Premier Wes-Kaap 
  

Office of the Premier Western Cape 

I-ofisi yeNkulumbuso Ntshona Koloni 
  

  

SEA 22 JAN 1996 

Mr M Titus 
Chairperson i 
Commission on Provincial Government 
Private Bag X887 
PRETORIA 
0001 

Dear Mr Titus 

NATIONAL AND PROVINCIAL LEGISLATIVE AND EXECUTIV COMPETENCES 

  

Your faxed letter [6/1/7/7] dated 29 November 1995 refers. 

Attached please find my comments on the Working Draft of the New Constitution. 

With kind regards 

H4 KRIEL 
PREMIER 

PRIVAATSAK90G  PRIVATE BAG %00 
KAAPSTADR00  CAPE TOWN 8000 

TELEFOON (021) #4705 TELEPHONE (@21) SD-4705/6 
FAKS(021)245650  FAX(021)2+-%%0 

   



  

NATIONAL AND PROVINCIAL COMPETENCES 

COMMENTARY ON THE WORKING DRAFT OF THE CONSTITUTION 

INTRODUCTION 

The Working Draft of the New Constitution (hereafter referred to as the Working Draft) 

covers the main areas that should be coverred in the constitution. It is however 

incomplete insofar as it gives different options on a number of issues, particularly on 

certain issues relating to provinces. In this document it will be indicated where 

necessary which options would be preferred. Although a number of important issues 

are not finalised and must still be negotiated, it already appears that the Working Draft 

will have the effect of reducing the powers and functions of provinces substantially, 

contrary to Constitutional Principle X VIII.2. 

It is necessary to stress the importance of the Constitutional Principles in the 

constitution drafting process. It form the legal framework for the drafting of the new 

constitution and require extensive arrangements dealing with the relationship between 

the different levels of government. The issue of provincial legislative and executive 

powers forms an integral part of this relationship. It is furthermore important that a 

strong, viable and entrenched system of provincial government as part of the new 

constitutional order shall, in accordance with the Constitutional Principles, be 

developed. 

In terms of section 71 of the Constitution, 1993 (the current Constitution), the new 

Constitution must comply with the Constitutional Principles (CP) and the Constitutional 

Court must certify that all the provisions of the new Constitution comply with those 

Principles. It is therefore important that every suggested provision be tested against the 

Constitutional Principles. 

CHAPTER 4 
COUNCIL OF PROVINCES/SENATE 

Of the two given options Option 2 is preferred, subject to the following submissions. 

Ad sec 66: 

This section is supported. 

Ad sec 67: 

Subsec (1) and (2) is supported. 
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Subsec (3) and (4) does. not support the role of the Senate as a second House that 

represent provincial interests at national level. It is however suggested that a deadlock- 

breaking mechanism should be included in the Constitution. A mediation committee 

where all the political parties represented in Parliament and all the provinces are 

represented, can possibly play that role. 

Subsec (5) to (13) is supported. 

Ad sec 68: 

This section is supported, but it is submitted that a proviso should be added that a 

person cannot be a member of both the Senate and the National Assembly at the same 

time. 

Ad sec 69: 

This section is supported. 

Ad sec 70: 

This section is supported with the addition that the seat of the Senate is Cape Town. 

Ad sec 71 to 73: 

These provisions are supported. 

Ad sec 75: 

This section should be deleted. It is submitted that it should not be compulsory in terms 

of the Constitution to pass a Bill as stated in sec 75(1) that governs allmost everything 

in respect of inter-governmental relations. It is suggested that an overall objective 

which requires that all levels of government shall strive towards co-operation, 

consultation ‘and co-ordination in the exercise of their responsibilities with the aim of 

serving the people of South Africa in an optienal manner shall be included in the 

Constitution.  Existing intergovernmental structures such as the Inter-governmental 

Forum and Ministerial Forums as well as an Advisory Committee on Inter- 

governmental Relations, as is suggested in sec 75, can be recognised by the 

Constitution. Inter-governmental relations is however an area where there should be 

enough room for spontaneous and informal developments and structures. 

42 
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Ad sec 157: 

Option 2 is preferred. It is clearly stated in subsec (2) that the legislative function of 

Parliament in this case is limited to the formulation of “justifiable and necessary 

principles”, while the provinces are empowered to legislate exclusively on the detail of 

the matters covered by framework legislation. This inter alia recognises the principle 

of assymetry, by allowing provinces to accommodate regional differences and needs in 

their legislation. No overrides, as in the case of concurrent legislation, should apply to 

framework legislation. 

Ad sec 158: 

This section is supported. 

Ad sec 159: 

Option 4 is preferred. It should be noted that there is no subsec (2) in Option 4. It is 

submitted that the following subsections should be added to the draft text: 

(6) A parliamentary Bill concerning a matter which falls within a functional area 

listed in Schedule 5 must be introduced in the second House Senate and requires the 

approval of both the Senate and the National Assembly seperately. 

(7) The Constitutional Court shall, upon application by at least one fifth of the 

members of the Senate or any provincial government, and prior to the promulgation of 

the Bill, determine without delay whether the Bill conforms with the objective criteria 

prescribed in subsection (1). 

According to CP XX the allocation of powers to the different levels of government 

must inter alia recognise® and promotes legitimate provincial autonomy. It is suggested 

that in the interest of strong and viable provincial government the overriding powers of 

Parliament in the concurrent legislative field should be restricted and that the interests 

of provinces should be recognised and protected as far as possible. Subsec (6) and (7) 

must be added in an attempt to achieve this. 

Ad sec 160: 

CP XXI1I relating to the integrity of provinces is a very important corner stone of the 

system of intergovernmental relations envisaged by the current Constitution. It is 

therefore essential that sec 160 be included in the new Constitution. 

Ad sec 161: 

This section is supported. 
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. Local éovemment, subject to the provisions of Chapter 10 

Markets and pounds 

Nature conservation, excluding national parks, national botanical gardens and marine 

resources 
Police, subject to the provisions of Chapter 13 

Public transport 

Roads 

Soil conservation 
Welfare services 

It is noted that no specific provision is made in the draft text for exclusive legislative 

powers for the provinces. CP XIX requires that the powers and functions of both the 

national and provincial levels of government shall include exclusive and concurrent 

powers. It is thus suggested that explicit provision should accordingly be made in the 

new constitution for exclusive legislative powers for the provinces. The following draft 

text is suggested: 

A provincial legislature shall have exclusive competence 1o legislate on any matter 

which falls within a functional area specified in Schedule 7. 

Schedule 7 
Housing 

Land affairs 
Provincial public media 
Provincial sport and recreation 

Regional planning and development 

Traditional authorities 

Urban and rural development 

If no provision is made for exclusive provincial legislative powers, an alternative 

submission will be that the above functional areas be included in Schedule 5 relating to 

framework legislation. 

CHAPTER 10 
LOCAL GOVERNMENT 

The provisions in this chapterq oY supported in general, with the addition of the following 

comments. ! 

Ad sec 164: 

It is submitted that the structures, powers and functions of government at local level 

referred to in subsec (1) must be provided by provincial legislation in accordance with 

the framework provided by the Constitution. 
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Ad sec 162: 

Sec 162 appears to be in compliance with CP XIX and XX. 

SCHEDULES 

Ad Schedule 5: 

Although Schedule 5 is titled “Provincial functional areas”, it is in fact a list of 

functional areas that fallg within the concurrent legislative sphere. In view of the fact 

that provision is made for different options regarding framework legislation in sec 157 

of the Working Draft, the following submissions are made relating to the different 

schedules of functional legislative areas. 

(i) If no provision is made for framework legislation, Schedule 5 is supported as a list of 

concurrent functional areas. One area should however be added to the list, viz “Finance 

and taxes, excluding the national budget”. Currently the provinces have limited 

legislative power over financial and tax matters (see sec 155 to 159 of the present 

Constitution). The residue of legislative authority.over finance and taxes, including the 

national budget rests with Parliament. It is thus an area where both levels of 

government have a certain amount of legislative authority and it is submitted that it 

should be reflected as such in the new Constitution. 

(ii) If provision is made for framework legislation, it is suggested that Schedule 5 be 

devided into two lists, viz a new Schedule 5 (concurrent functional areas) and Schedule 

6 (framework legislation). The two schedules should consist of the following: 

Schedule 5 

Agriculture 

Airports, other than international and national airports 

Animal control and diseases 

Consumer protection 

Education at all levels 

Finance and taxes, excluding the national budget 

Forestry and water affairs 

Tourism 
Trade and industrial promotion 

Schedule 6 

Abattoirs 

Casino’s, racing, gambling and wagering 

Cultural affairs 
Environment 

Health services 

Language policy and the regulation of official languages within a province 
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