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SECTION

INTRODUCTION
A Heated Debate

The debate on different levels of government
in South Africa, and in particular on the
degree to which regions should have
autonomy, has become heated. The issues
are not only what the powers and boundaries
of regional and local yuveruuent should be,
but who decides, how and when.

Usually the debate is presented in terms that
are both grossly over-simplified and quite
wrong. [tis said that the choice before South
Africa is between a highly centralised state
directing a centrally planned economy,
allegedly the ANC position, on the one hand,
and a highly de-centralised state with a free
ceonomy on the other. said ta he the Santh
Alrnican govemment's position on the other.

Both positions are misrepresented.

The ANC stands tor a united, non-racial and
non-sexist, democratic South Africa. This
mcans we want a South Africa that is unified
but not over centralised. It must have a
constitution.which provides for democracy at
all levels, popular participation at every level
of government, and a distribution of powers
and ftunctions at national, regional and local
level which will best achieve this objective,
and also ensure development and eradication
of inequalities created by apartheid. This can
only take place within a national policy
framework.

We in the ANC want democracy and
development at all levels, and took forward to
the private sector making an essential
contribution to the nation's well-being. The

S USMHMATLOMEF .

South African government, on the other hand,
is really interested in creating disguised NP-
dominated homelands, even if this means
wrecking the economy and even if it results in
promoting population movements so as to
concentrate potential voting support in
regions of potential NP hegemony. If this
were to happen, the bitterness of the past will
re-surface in new forms, and just as
Balkanisation is bringing disaster o the
Balkans, so would its equivalent in South
Africa tear our country apart.

We have no problem with the democratic
principle that different parties can hold office
at natiogal and regional levels. Any healthy
democracy recognises that people in a certain
area might prefer the opposition party to the
goveming party at the national level. What
South Africa would nat he ahle 1n hear would
be the creation of mini-states ruled by
ethnically based parties and pulling in
different direcrions.

The terms unitary states and federal states
have both been misused. Many unitary states
have federal features and many federal states
have unitary ones; the Federal Republic of
Germany thus has a more centralised stale

system thag the United States of America,
despiie tnewr dittercnt names. Furthermore, in

reality, in both those countries in all but a few
relatively minor matters, legislation adopted
by the national legislature will override laws
adopted by the local states.

What matters is the relationship between the
different levels of government and how they
all connect up in the total constitutional
picture,
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Our Obj;ectives

The way that government is structured in
each country will inevitably depend very
much on its history and on what the purposes
of government ac¢ sceu (o be. In the case ot
South Africa, we are involved in the process
of kniting together the state again after the
nightmarish dismemberments created by
apartheid. We are trying to transform an
oppressive state built on division and
inequality into a democratic one that serves
the intcrests of the whole South African
nation.

Our goal is to enable cveryone to live freely
and wath dignity anywhere in the country, and
1o create stable and efficient institutions so as
to give the best possible chances for the
development of democracy, peace and
prospenty for all.

The ANC wants to:

* dJe-racialise our country, so that
people can start to think of
\hemselves politically as South
Alncans holding diverse views,
and not as members of this or that
ractal, cthpic or unguistic group
locked into corresponding and
definite political compartments;

* progressively integrate, normalise
and legiimise the structures of
government so that these are no
longer seea as instruments of
oppressio, division and corruption
but rather as the means for
cnabling people th live in
tranquillity and get on with and
improve their lives:

* discourage political mobilisation on
the basis of race, ethnicity or
language and especially to prevent
state power at any level from being
used for purposes of ethnic
domination, intolerance and forced
removals of populations;

WED 13 2195 CDS M i
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* democratise our land, so that
people are as directly involved as
possible in shaping their destinies
at every level of government;

* Minuise the possibilities ot abuse
of power which could result from
the overconcentration of authority
in 100 few hands;

* reduce and eliminate the massive
inequalities established by
apartheid, by making resources
available for the advancement of
those oppressed and kept back in
the past by racial discrimination
and gender oppression;

* progressively do away with the
massive  imbalances  berween
regions and between urban and
rural areas within regions;

* facilitate the development of an
integrated, efficient and
internationally competitive national
economy; and

* enable people to take pride in their
culiuie and language in a2 spint ot
non-racialism, democracy and
respect for the language, culture
and beliefs of others.

Healing our country, creating the conditions
for economic advance, establishing a climate
of peace and tolerance and embarking upon
orderly and sustinable programmes to
improve the lives of the majority, can only be
achieved by means of a natnnal effan
undertaken with a sense of national
responsibility. We can never succeed if we
have a muitiplicity of conflicting policies
carried out by a multiplicity of feuding
bureaucracies.

Soft Boundaries

Underlying the whole presentation that
follows is a concern for three fundamental
and inter-related rights: the right to freedom,
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the right o democracy and the right to
development.

Toe oasic 1ssue 18 not what powers should be
reserved for the regions and what powers set
aside for the central govenmeat. Rather, it is
what the relationship between central,
regional and local government should be in
respect of the national, regional and local
dimensions of the tasks that face the whole
country.

Thus, education, health, housing,
cmployment, Wansport  and  economic
development, all have to Le cuuducied both at
national and sub-national levels within 2
single  national  policy framework.
Govemmental structures will be so organised
such that regions will participate fully in the
lormulation of policy. The issue is not how
to separate out exclusive competence for one
level as against the other, but how to ensure
uppropriate responsibility and accountabillty
at cach level, and the harmonious interaction
of all levels.

Following from this is the necessity to have
soft boundaries rather than hard boundaries in
relation to different levels of government.
While we have to be rigid rather than soft on
basic constitutional principles such as multi-
pany democracy, enuality and fundamentsi
nghis and freedoms, our institutional
arrangements  should be as flexible as
possible so as to enable them to grow and
adapt themselves in the light of experience.

Thus, the provision of services should not
siop at this or that hard boundary. Nor
should responsibility for development be
confined to one hard level of government or
the ather Civil service, polioe and
development structures should be designed
with a view to harmonising and integrating
rather than to sealing off and scparating their
{unctions.

CDSHNATIONAL P e

Interrelationship of
Checks and Ralances

Finally, the question of timing is important,
We are toully against the prescribing of
structures and powers of regional and |ocal
government in advance of the process of
adopting a new constitution, We accept the
general principles that there should be
national, regional and local levels of
govemnment, that each should be
democratically elected rather than appointed,
wud thur the consutution should lay down the
principlec on which they are w Le siructurea.
[t should go without saying that the general
principles of the Bill of Rights enshrining
universally recognised fundamental nghts
and [reedoms should apply throughout the
country at all levels of government.

Beyond this, we feel that the determination of
regional etructures amd the spelling vut of
functioas for the regions and local authorities,
is something that should be done as pan and
parcel of the elaboration of the constitution as
a whole. Apart from the fact that institutions
created by structures that lack democratic
legitimacy will themselves lack legitimacy,
and hence be vulnerable to future aitack,
constitutions simply cannot be made in a
piecemeal fashion,

The whole concept of checks and balances
cequires that all the checks and all the
balances be known and be in place and
interacting with each other at the same time.
Certain checks and balances by their very
nature cannot be created in isolation from
other checks and balances. The new
constitution will be an integrated package of

incerrelated rights, duties, mechanisms and
procedures, not an assembly of constitutional

spare parts.

Thus, the shape and nature of the regions
relates to far more than the simple devolution
of power from the centre. It affects the
clectoral system for the country as a whole
(whether to have regional as well as national
lists), the composition of the central
legislature (there are strong arguments for an
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upper house based essentially on regional
representation), amendments 10 the
constitution (whether or not a certain
percentage of regions have to agree to eertain
amendments), the role and functioning of
stale  fiscal and monetary instiutions
(especrally in relation to revenue collecting
and transfer payments), the structure of the
army, police force, and prison service, lines
of responsibility and accountability in the
public arministration, and the ctruature ond
functioning of the judiciary.

It is the ANC's view, as articulated at the
Policy Conference, that the details of the
powers, functions, roles and boundaries of
the regions carry such  constitutional
imporance that only a natonal and
democratically elected Constituent Assembly
should armive at any Snal decision on the
matter. The National Party Govermment,
huwever s of the view that the powers,
functions and even the boundaries of future
regional government should be settled before
4 Constituent Assembly is elected. This is
clearly undemocratic and unacceptable.

The Constituent
Assembly Decides

We might add that there is support for the
ides of relatively strong metropolitan
government being established in the areas of
greater Johannesburg, Cape Town, Durban,
Port Elizabeth and possibly elsewhere. [t
would be uawise indeed to adopt rigid
schemes of reglonal and local government
that pre-cmpted balanced discussion of the
desirability or otherwise of establishing such
meiros and cnsuring that they take their
peaper  place wial  consdwsdenal

scheme.

we  the

[t is expected that, within the framework of
clearly enunciated general principles of
constitutionalism, democracy and non-racism
agreed (0 in advance, there will be a
considerable degree of give and take on all
these questions at the Constituent Assemhly.
This was the experience in Namibia, where

ANC Regional Policy

the Conslilulivn thar emerged atier exensive
discussion was signed by every single
participant at the constitution-making body.

The objective in South Africa will be 1o draft
a constitution that has the assent and support
of the overwhelming majority of South
Alricans with a view to creating a country in
which the overwhelming majonty feei
comfortable and at home.

The question of regional and local
government is a difficult one for any country,
and particularly for one where apartheid has
created so many false boundaries and
divisions. The proper time and place for
determining the precise structures and
powers of government at all levels, is after
(and not before) elections have been heid; to
create a legitimate and widely representative
constitutinn-making hady.

Transitional arrangements

In the meantime, all we are called upon to do
is to make suitable transitional arrangements,
bearing in mind that there are many honest
civil servants whose intcrests have to be dealt
with in a fair and practical way. [n this
respect, we propose that the four provinces
are sufficiently familiar and are sufficiently
capacious to provide the basis for progressive
re-integration of Bantustans and homelands
into the mainstream of South African political
and administrative life, pending the adoption
of a new Constitution. A powerful argument
in favour of this approach is that a
infrastructure already exist at provisional
level to provide the services and facilities
reincorporation of the homelands.

Looking to the future, it is imperative that the
ANC spearhead within the broad democratic
movement the tformulation of clear and
concrete proposals on regional and local
government for submission at the Constituent
Assembly. Let the other groups allow
themselves to present the whole question in
terms of how best they can cling to power.
Our task is to help determine how the new
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South Africa can be shaped so that our age-
0id dream of a united, open, prusperous, non-
racial, just and democratic society can be
realised. After the trauma of apartheid (hat,
and no less, is what our people and the world
expect.
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SECTION

THE RELATIONSHIP
BETWEEN THE
DIFFERENT TIERS
OF GOVERNMENT

In the South African Constitudonal debate
there is general consensus among the
different political actors that a new
democratic constitution for South Africa
shauld npravide for three tiers of Govemment
central, regional and local. There is
agreement that cach level of Govemment
should be democratically elected, with certain
specified powers and functions protected by
the constitution, where appropriate.

[n order to cnsure that histoncal inequalities
are redressed, citizens are equally treated and
protected by the constitution, where agreed,

i s necwssary that regional and local
government  operate  within  a  national
tramework guided by the same set of
democratic principles.

[t is oftcn taken as given that decentralisation
will bring gavernment closer to the citizenry
and as suely act as u buffer against an over
centralised” bureaucracy. However, in
practice decentralisation does not always
yield the expected democratic and
accountable results. This is one important
consideration in stating, therefore, that the
autonomy of regional and local government
cannot be seen as absolute. For example, in
South Africa goveming powers were
devolved to homelands which are regionally,
and often locally based. This, however, has

CDSNATIONAL
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Simiiarly, for purposes of co-ordination and
reasonable uniformity in service provision,
caution should be expressed against
allocating powers and functions exclusively
to a single tier of government. Hence the
ANC proposes concurrent powers among the
three tiers of government with ovemiding
powers reserved for the central government
43 is the case in Germany. For cxample,
ccatral, regional and local government could
play a role iz the provision of educational and
health services in their respective areas of
nperations.

In order for regional and local governments to
carry out cheir functions effectively and
effciently they need to have an appropriate
combination of political and fiscal powers. In
addition, while oontral govommaent has & rele
to easure equitable redistribution of resources
from poor to rich regions, it is equally
important for sub-national government to co-
ordinate development and strive to redress
inequalitics in their own areas of jurisdiction,

In dealing with cthe different tiers of
government, a number of issues need to be
resolved. While South Africa currently has a
aumbor of mctropolitan arcas, it has wo
metropolitan govemments, The ANC views
the creation of metropolitan governments in
certaia parts of the country as essential to the
cause of unifying, de-racialising and
democratising cities in addition to the more
eflicient and etfective provision of atfordable
secvices,

Metropolitan govemments, in places like
Greater Johannesburg, Caps Town or Durban
will necessarily be large, populous and
relatively powerful.

The ANC sees metropolitan government as a
form of local government, and accordingly
located in the third tier -below regional
government, The ANC envisages two levels

often brought repression - and not (or tiers) of  decision-making and
government - closer to the people. responsibility  within a  mewmopolitan
govemment: the metropolitan government
Page?
I3 M 993
Y At

-3

.28



eI A NN A R RN E TR i nmiEnenGn e

1T 9—MAay —93

WED R TS i S

ANC Regional Policy

hwelf, #na tne pamary local authorities (or
horoughs) within the area of its jurisdiction,

Insofar as the more rural areas are concemed,
the ANC envisages the creation of larger
geographical forms of local govemnment:
district - councils. The similarity with
mctropolitan government lies in the fact that
there would be two levels of decision-
making, powers and fuactions within such
district councils: that of the council itself, and

that nbths (evas la.ol) 2illuge va viaull twma.
However, the district council is secen as
constituting part of the third tier of
government within the overall constitutional
tramework. ,

Further attcntion needs to be paid to the
possible form and cclationship between the
third and first tiers of government.

Finally, it is worth recording the ANC's view
that we envisage a significant role for civil
society in  ensunng that all tiers of
government - and the relationship between
such tiers - become and remain transparent,
sensitive, accountable and democratic. In our
eoneeptien, civil secwly wvuliaves Jdiveiac
bodies such as religious organisations, trade

unions, civic associations, professional
bodies, student organisations, cultural
groups, organisations of the disabled,

sporting hodies and the women's movement.
They would be independent of the state and
their nght to exist would not be dependent on
the authorisation of the state.

At the same time they could collaporate with
the siale in seeuring the objectives of the
constitution,  particularly in relation to
guaranteeing basic freedoms, securing social
advancement, healing the divisions of the past
and promoting religious, cultural and
linguistic rights. Co-operation with the state,
however, will not mean co-option by the state
or subordination to it. These bodics must
retain their right to criticise state actions, to
demand improved performance, and to make
proposals for reforms at all levels of
govemment,

CDSHMHRAT
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Law-making bodies should be required (o
keep the public adequately informed on ail
matters affecting the public interest, and to
make reasonable provisions for organisations
of civil society to be heard in relation to
matters affecting the rights and expectations
of their constituencies.

Page 8
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SECTION

FINANCE AND
RESOURCES

A critical component. of the balance that
needs to be drawn between the powers of
central, regional and local government within
the framework of a national, democratic
Constitution lies within the vital role of
(inance and resources. In this section, the
policy document deals with this cntical issue,
seeking to examine the relationship between
political decentralisation and the allocation of
fiscal powers and functions between the tiers
uf government.

3.1 Fiscal Decentralisation

Given the importance of economic
considerations and the fact that finance is in
many cases the real key to political influence,
‘tis wital that the manner in which the new
constitution deals with decentralisation of the
tiscal system is coherent, and consistent with
the  desired structure of  political
decenuralisation. [t must be appropriate to
modern ecomomic conditions, see¢king (o
enhance demoeratic accountability while
encunng that the publie rosourecs of the
country are shared fairly amongst the whole
population.

3.1.1 An emphasis on local control

The starting point should be a strong
emphasis upon the need to strengthen local
control over :he use of public resources. This
2eips to ensure that usage is cfficiently and
appropriately tailored to local conditions.

CDsSHNATIONALL ~ .
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The link between paying taxes and receiving
public services must be recognised as an
important element in the strengthening of
democratic accountability, and is most direct
at the [ocal level,

3.1.2 The constraints on
decentralisation

However, there are substantial constraints on
the extent 10 which the fiscal system can be
decenirulised,  Wnile these have always
existed, they have grown more compelling in
recent decades because of the rapid increase
in the mobility of goods, people, services and
information, and the consequent
intensificaion of the national integration of
the South African economy. Policics
intratired in Ana part nf tha anueim goisids
have impact on other areas.

Fiscal decentralisation rmyust not compromise
the capacity for the authorities to exercise
sound management over the economy as a
whole. A prerequisite, for example, of
implementing effective policies o control
inflation and unemplovment levels is that the
autonomy of decentralised government over
taxation, spending and borrowing must not
clash with effective averall management.

Local and regional govemnments should be
empowered 10 Dborrow, for capital
expenditure only, subject to the approval of
national government and the Reserve Bank in
respect of external borrowing; and subject 10
the authorisation or approval of national
government in respect of internal borrowing,

Flocal doscatralisation should Buaid axainst
allowing too many distortions 10 be
introduced into the economy which prevent
resources from Bowing to best use. The
more taxes differ across different areas, the
more the ow of resources across the country
will be ineffciently distorted.  Allowing
regions and local authorities too much power
to distort economic conditions in their favour
could lead to chaotic results as each authority
continually trics to outdo its neighboury, If
businesses are to compete effectively, the

Page 9




1

F-MAaY — .o

PRV | i1l1:21

ANO ‘Q'U‘ wmisd pu”v)'

extent to which regional and local authorities
should be allowed to compete must be
limited, Linked to this is the need to even the
responsibility for redistribution across the
country as a  whole. Micro and
macrocconomic distortions could arise if
business and the wealthy in some parts of the
country are forced to bear a greater
responsibility for decaling with the country's
poverty and inequality than in other parts; or
It the poor in some areas are treated worse
than in others. It would also lead to
incfficient and undesirable migration of both
the rich and the poor.

The need to place at national level the key
responsbility for effecting and co-ordinating
redistnbution, is particularly imporant in
South Africa - given the severe spatial
imbalance between the iocation of needs and
resources. The level of inequality in the
country compromiscs the extent to which
accountability can be based on a direct
relationship between payment of taxes and
receipt of public services,

Thus, more important even than the call for
‘one city one tax base' is the need for 'one
country one tax base'.

RBalnnanina the ownet oi.segiseianiog gpsnen
variations which can be permitted in the
progressivity of taxation, but also constrains
the autonomy which can be given to different
regions over how resources are spent. To a
large extent it is the nature of the overall
package of public goods provided by the
authorities which determines the extent of
redistribution:  for example, spending
resourees 8 Saduiny  guwd  prmary
cducation for all has greater redistributive
content than subsiding universities,

By the same token, fiscal decentralisation
should not compromise the capacity for
coherent national policies on urbanisation to
be implemented.  Allowing regions to
compete in making themselves as unattractive
as possible to poor incoming migrants in the
bupe i diey will yo clsewhere will make

TIONAL N L

coberent urbanisation policies impossible.

3.2 Technical constraints
on devolving taxes

The nature of most of the significan: taxes
makes it impossible to give much power 10
lower tiers of government over how they are
levicd, For cxample, given the natonal
integration of the South African economy,
allowing VAT to be levied at different rates
in different regions would lead to enormous
administrative difficulties. Even where it is
levied at the same rate, identifying in which
region the many firms which operate
nationally actually 'add value' would be
almost impossible.

For sumular reasons company tax can also not
be assigned to any particular region or
locality: while assigning customs duties to
particular regions would be very arbitrary.

Similar difficulties are to be found with
income tax; it is often difficult to identify
clearly where income is actually earned.
Furthermore, where income tax rates are
different in different areas, ensuring that

eeoole doa't regisier far tax numasas in Inw
would be a difficult policing task.

The problems of assigning fixed propeny
laxes, such as rates, to a particular area are
much less severe, making them much better
candidates for devolution to dccentralised
levels of govemment. Some excise duties,
such as fuel levies may also hold greater
potential far decentralisation.

A distinction needs to be drawn between:-
assigning particulac taxes, such as mining
taxes, to the region or local area in which they
are supposedly generated, allowing each
region 10 see its own rate; and - assigning
particulac taxes, levied at a uniform rate
nationally, to a whole level of govemment. In
this case some formulae would be required to
enture that the ravenuo ic chaved [airly
between the ditferent governments at that

Page 10
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level.

In cither case, consideration must be given to
the way in which changes in economic
conditions could interfere unduly in the
relationship between different levels of
govenment. For example, over recent years
the contribution of mining taxes to the total
tax pool in South Africa has declined very

significantly, while the contribution of incame
tax and GST/YAT has rsen. Had a

parucular level of government been
dependent mainly on mining taxes, for
cxample, its capacity 10 perform would have
been severely compromised.

3.3 The need for fiscal
transfers to effect
decentralisation

The above arguments make it clear that, as at
present, considerable national control needs
to be exercised over the overall fiscal system,
and that a large proportion of taxes will
inevitably have to be collected at national
level. However, to accommodate a more
substantial and effective decentralisation of
pelitical power than exists at present, better
mechanisms will need to be found for
transferring resouress from the natinnal fisens
to lower levels of government than have
cxisted up till now,

These (ransfers will fall into two main
categories. Firstly, where regional and local
govemment is given responsibility for
implementation of national policies, transfers
will have conditions attached to ensure that
national policics are indeed adhered to in
implementation. Thus, within clearly defined
uabivally determined parameters,
decentralised governments would be able to
fine-tune the actual pattern of expenditure (0
suit local needs. The majority of transfers are
likely 10 fall into this category.

Other transfers, however, would bave far less
stringent conditions attached, and would be
aimed at enabling lower tiers of government

CUSHNMNATIONA:L

Page 11

ANC Regional Pclicy

to implement policies in areas where the
constitution gives them powers to act
autonomously. These grants would have to
take 0 account the capacity of various
lower level governments to raise their own
resources $o that inequalities amongst regions
and [ocalities could be counteracted.

3.4 Institutions for managing
fiscal naunsiers und the

decentralisation of taxes

Given that the way in which responsibility
and control over the transfers is exercised
affects the relatonship between different
levels of government, it would be unwise 1o
leave such control entirely o centeal
government. On the other hand, trying to fix
in the consdtution the detail of how transfers
are made would tend 1o be either too vague
neinn A, Ar hath

The ANC proposes the creation, by means of
a statutary act of parliament, a permanent and
independent Advisory Commission on Fiscal
Decentralisation.

Such a Commission would be structured on a
non party-political basis in which cenain
powers for advising on the structure and
merhanism of fiseal decentralication wauld
be vested. This Commission would be
answerable to national padiament as a whole
including the chamber in which the regions
are represented at national level, Its powers
should extend to aspects of transfers between
all levels of government,

Its task would be to advise government how
best to ensure that the allocation of taxes and
transfers ta the various levels of government
takes place within guidelines laid down in the
constitution,  These guidelines must be
consistent with the extent of political
autonomy decentralised government is to
have, and with the Bill of Rights. Such
guidelines should ensure that transfers are
made in such a way that lower levels of
government are able to plan properly; that
they are structured so as (0 enhance

Yol
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efficiency and local accountability and that
thay nen npae  n einee amd sffenting
momitoring. The guidelines must seek, in a
transparent and objective manner, to redress
inequalities between regions.

The Advisory Commission on Fiscal
Desentralisation will advise government on
the granting 6f powers of taxation to lower
levels of government within this overall
framework. This should be done in a way
which enhances accountability and which
allows lewer levels of goveramenl sviuc
leeway lo raise additional revenue to deal
with their own specific problems. Finally, the
Fiscal Commission could also play an
advisery rol¢ in certain areas.

Steps shall be taken to ensure transparency,
efficiency and  accountability in the
expenditure of public funds. To this end, an
[ndependent Fiscal Audit Office will be
required and empowered to audit national
regional and local government expenditure.

3.5 Resources, economic
and the structure
of decentralisation

An implication of the above structure of Gscal
deeentealisation is that heranie resonrrer ira
10 be collected largely on a national basis, and
distributed by means of transfers, drawing
boundaries to ensure that each region has
similar ccomomic strength becomes relatively
unimporant This opens the way for regional
houndaries to be drawn on the basis of a
wider range of criteria, including how
regional representation ¢an represent the
regional diversity of the country at national
level for the purpose of national policy
making.

ff()(,"292
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SECTION

4

POWERS AND
FUNCTIONS OF
REGIONS

Tle .oblital 33us in any framowork for
regionai goverament is the relationship
belween, on the one hand, regional and
central govemment and, on the other hand,
regional and local government. This issue is
most sharply raised in the delineation of the
powers of the region i regard to the powers
of the cenire. The proposed legal formulation
is sc¢t out in the first annexure to this
document. The formulation advanced in this
proposal establishes that regional government
will be empowered to exercise a law-making
sad cxeoutive pawer in ralation 1o the araag
listed in the schedule, provided that regional
legisiation will have no force where it is
repugnant to national laws. Thus, in regard
to its legislative and executive powers, the
central state shall have conmcurrent and
overriding jurisdiction.

Regional govemments shall also have the
nowers taimplement and administer national
policy and fegislation, when empowered by
rational legislation to do so. The areas
derignsted ay  likely aorens of sginnnl
goverament are the following:

Q) The impaosition of taxes in accordance
with a national policy framework
operating within guidelines overseen
by the Advisory Commission on
Fiscal Decentralisaton.

than

fii) Education,  other

education;

tertiary

S MNa T

=]

ANC Regional Policy

(i) ~ Health services including hospitals:

(iv)  Welfare;

v) Housing;

(vi)  Transport, including  barbours,
airports and roads;

(vii)  Markets and pounds;

(viti) Works and undertakings within the
region, provided that if works and
undertakings extend beyond the
regional boundary, such works and
undertakings may only be carried out
with the consent of the neighbounng
region or regions affected thereby;

(ix)  Traffic control;

(x) The environment;

(1)  Industrial and other development
within the region;

(xii) Horse racing and gambling;

(xiii) Town and regional planning;

(xiv) The imposition of punishment by
fine, imprisonment or other sanctions
for the contravention of any laws of
the region;

(xv)  All other matters delegated to it by

Act of Parliament.

This simple fcrmulation requires some
further discussion to establish a clearer grasp
of exacly what powers the ANC is
suggesting that regions will have. Ii should
be mentioned at the outset that, although this
formulation favours the central authorities at
the expense of the rcgional authority, it is not
out of line with the constitutional devolution
of powers in Germany and some other tederal
states. We may set out the powers of the
regions as follows:

760293
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4.1 Reaisual Nawarn
4.1.1 Concurrent and
Overriding Jurisdictions

The rcgions would be entitled to enact laws
dealing with any aspect of the areas listed in
the schedule, provided that the provisions of
such legislation are not repugnant 10
national legislation. The central state would
thus have concurrent jurisdiction in all these
dreas.

4.1.2 Original Powers

The powers of the regions would be original
in the sense that they would be conferred on
the regions by the constitution, not by stalute
or govemment. They may of course be
removed, amended or augmented by means
of a procedurally proper amendment to the
constitution. The central state would not,
howeyer he empowaned iQ enast Qrdinary
legislation which would effectively remove
those powers, In other words, the central
government may regulate those areas in
which regional govemmments are competent
but may not remove the region's right to deal
with those issues. [t may not, for example,
prohibit the regions from building any houses
or providing any heaith facilities.

4.13 Exclusive Jurisdiction

In respect of all matters not expressly listed in
the schedule the central state will have
exclusive jusisdiction to make laws, and to
confer the authority and/or establish the
agency by means of which such areas of
government are administered. Examples of
such arcas are Foreign Affairs, Defence,
[nternal Security, Constitutional Affairs and
Administration of Justice. The regions will

not he ahle tn make policy in these areas at
all.

4.1.4 Delegated Powers

empnwered to do se by national |emsiation
which may delegate both legislative and

exccutive functions even in respect of non-
scheduled matters.

4.1.5 Residual Powers at the Centre

The regions would not have any residual
powers, that is powers (0 make and
implement policy in respect of matters not
expressly mentioned in the schedule. The
central government would have such powers.

4.1.6 Power to Compel Performance

The central state can implement national
policy within a rcgion - even or especially
when a region refuses to implement national
policy when legislation authorises the regions
to do so. [n this proposal ceatral government
can, by legislation, compel regions to perform
certain functions but would, of course, be
Linuted Oy Practical Pouucal cons1aerations n
attempting to do so. Provision should be
made to allow for central government io
assume regional government functions where
the region cannot, or refuses to, perform
them. This power should be limited 10
drastic cases of breakdown of regional
government. [t is envisaged that neither the
regions nor the central state would have the
power to dissolve regional governments, but
regional governments will be responsible to
the constitution as well as to the regional
electorate.

4.1.7 Multi-level Jurisdiction
over Scheduled Matters

It is clear that in relation to scheduled
matters, all three levels of government may
have legitimate interests and could perform
some functions more appropriately than any
ot the oltier two levels. Lhus, in bulh Heallh
as well as Education, there may be national
policy regarding qualifications, access, and

funding. Regional government may be
The region will be able to administer and concerned with the location of facilities and
. . : he management of resources. Local
impiement national policy where ¢
n,0294
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authorities are the appropriate bodies 1o
regulate and supervise the provision of
services by hospitals and schools. Indeed
there may be even a 4th level of function, for

example, those performed by parents at the
level of the cducationa_l institution.

[t 15 possible that problems could arise out of
this  situation. Central aad  regional
government may have the power to build
houses. The central governmenmt could
regulate but not prevent the region from
doing so. However, as in the past, these are
not insurmountable problems and in the ‘old'
South Africa there were many examples of
such overlapping jurisdiction cowbly in
housing, transport and health.

4.1.8 Local Government

The ANC proposes that the law dealing with
local government be in the form of 2 national
statute,  National Parliament should be
empowered to adopt a Local Authorities Act
which would elaborate their powers and
functions, as well as their relationships to
other ners of government, making suitable
amendments when and where necessary.

Outstanding policy matters of detail, such as
whether local authorities should operate
cither under the ultra vires principle, which
specifies the exact parameters of local
authority jurisdiction (the current sysiem), or
be declegated a general competence o0
pertorm its functions, will be resolved at 2
local govemmment policy conference later this
year.

In respect of the relatonship between local
and regional government, it should be noted
that the national statutory framework would
nccessarily limit the powers of regional
government in cegard to establishing local
government policies which are repugnant to
the national framework.

Regional government would still be able to

pase erdinanseg in unsogulotod arane nf lnanl
govemment. The regional ecxecutive

ANC Regional Policy

counsellor in charge of local government
would inter alia be responsible for ensuring
that there was 0o corruption in local
governments or for ensuring that clectons
were properly held. Such issues may be
better dealt with by regional governments
than by a central govemment  Local
govemment powars, on the other hand, could
be amended or increased through national
legislation,

160295

Page 15

P .1



L9 —mMmaAavy —93

WE D == \

Fu] MNa T I 0NAa L

e ———

ANC Repinnal Palisy

4.2. Functions deemed
inappropriate for
regional government:

The technical document presented at the
South African Government Conference on
Federalism places the administration of
justice, law and order, mining, commerce,
lang and agneulture within the compeicice of
tegions. We disagree. These are clearly
matters which fall within the ambit of the
central government,

4.2.1 Administration of Justice,
Bill of Rights

In our view, ovecall responsibility for the
administration  of justice, including the
cawabllslincut aud nauilvuauce of a'égnﬁﬂll
and supreme courts, rest exclusively with the
central government.

We need a nationally integrated system of
justice with full re-incorporation of the
judicial structures in the TBVC areas. The
country cannot afford a multiplicity of legal
systems with a multitude of Chief Justices
giving different decisions in different parts of
the country. [nstead, we should maintain the
present nationally integrated system, but in a
deracialised and representative form while
making provision for regional and magisterial
sub-divisions.

Of course, the Bill of Rights will have
national apglieation and will override any
regional laws and govern all acts of regional
government. No regional government will be
ahle to override these rights,

4.2.2 Law and Order

While the ANC endorses the principle that
policing should take place in close
collaboration with local communities who
should assist in establishing the policing
priorities for their areas, we do got believe in
the establishment of regional police forces,
vave for the possihility nf establishing Incal

traffic police. Autonomous regional police
forces create the possibility of private armies,
linked to regional or ethnic leaders through
patronage and capable of victimising regional
outsiders. [t is possible to conceptualise a
syster in which a single national police force
is regulated by a statute which requires
regional and local government supervision.
This, however, is very different 1o
disesiabllslluyg e SAP aud wwionsuiuting
seven, cight or ten police forces. There are
other reasons for the maintenance of a central
police force - these include the fact that
contemporary police forces require a degree
of centralised resources and management -
particularly in regard to training, the
maintenance of centraliscd information, the
combatting of organised crime, maintenance
of Internal security and the setling of uniform
siandardc and diooiplinary coder.

4.23

We must firmly oppose policies which
perpetuate or reinforce the present situauon,
where we have five armics, 11 police forees,
over 15 health and education depanments
and innumerable ad hoc committees. We are
over-governed. Thercfore, we should not
confuse govemnance with accountability and
democracy. We wish to avoid situations that
arise in places such as Nigeria or the United
States, where there is a vast, unnecessary and
expensive bureaucracy at regional levels. The
cost of such structures, alone, is sufficieat to
render them undesirable.

4.3 Fiscal Powers of Regions

It is clear that both regional and lncal
government must have some powers 10 raise
revenue. The National Pany's recent
proposals appear to give all power aver
taxation to the regional level. This is viewed
by the ANC as unworkable, particularty in a
mndem econnmy such as South Africa,

[n our view this matter should be dealt with
in the constitution in order to prevent (i) all
income accruing to the regions from whom
the aenteal sues wsuld have 18 roquool i
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apportionment, (the scenario envisaged in the
National Party  proposal) and (i)
disproportionate revenue raising capacity by
richer regions, thereby perpetuating regional
dispanties. Provision is made for this by the
proposed statutory creation of an Adwvisory
Commission on Fiscal Decentralisation (see
section 3: Finance and Resources).

Rather than define the diverse sources from
which regional government wWoula oe enulied
to raise its revenue, (e.g., gambling tax and
property tax), it may be more appropriaie 0
set cut those potential areas of income in
respect of which the central state will have
the prior or exclusive right 1o raise revenuc.
Usually the central staie has the scle
prerogative on personai income tax, company
tax, customs and excise. On the other hand,
retss and peeposty taxan nre mnre affactiely
and appropriately raised by local and regional
authorities,

As indicated in this proposal, the central state
will have a prior claim on revenue and thus
would be able to secure the preponderant
proportion of taxes raised and thereby be in a
posttion to equalise the distribution of
resources as between regions.  The regions
would be able to raise additional revenue only
after all distributions to the central revenue
lawd.  This wedld smpawse the senwl
authority, which will bear the burden of the
cost of reconstruction, to set taxes at the
levels it deems appropriate and, accordingly,
limit the ability of the regions to fucther
increase in tax burdens,

However, it should not be the intenticn to
entircly discourage regions from attempting
lo raise additionat revenue to deal with their
patuculm pioblcus. Alilwugl v ls civloaged
thal certain types of taxes - such as the
current tumover tax and salary levies (the
Regional Services Councils levy) - would be
income which could accrue to the regional
sgovemments, it should not be necessary 10
specify this in the constitution.

ANC Regional Policy

4.4. Politics, Accountability
and Stability

It is believed that the formulation of the
functions and powers of regional government
should be designed to enrich political life
through facilitaing public participation,
transparency  and  accountability  in
government at the levels at which it is most
appmpriate It should nart  howevarn
disempower South Africans by fragmenting
their resources and compartmentalising the
citizenry's decision-making powers. The
ANC is of the view that there is no necessary
contradiction between the existence of
regions and the project of nation building. It
may even be suggested that regional
government can enhance national stability

and identity, provided that regional
boundanes do not necessaniy coincide wiin

ethnic, racial, linguistic or other boundaries,
and that the regional framework is not
designed to perpetuate or create disparities
between citizens.

4.5. STRUCTURE OF
REGIONS

4.5.1 Number of Regions

The question of fixing precisc numbers or
boundaries of regions is not the tunction of
this policy document, nor of any single
political party. The ANC envisages that this
process will be undertaken by a Delimitation
Commission after agrcement on the basic
number and siting of regions has been
agreed. Detailed questions, such as the
regional location of East Griqualand, would
be iett 10 this LommIssion.

it is the view of the ANC that this entails a
process that could and should be utilised to
foster understanding, unity, peace and
reconstruction rather than conflict. Only a full
and thorough process of consultation can
adequately inform the debate and the
decisions, thus avoiding expedient decisions
in the short term.
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However, the ANC is of the view that ten is
the maximum numoer Ol regons N0 wwsn
South Africa should be divided.

4.5.2 Size of Elected Council

Thc vusi vl wiaintaining regioaal govemmonte
should be taken into account in determining
the number of councillors for each region.

4.5.3 Elections by Proportional
Representation

The proposal assumes that the national
clectoral system will be the proportional
representation list’ system. All the reasons
for opting for this system at the national level
(viz inclusivity, exact proportionality between
representation and support, the avoidance of
conflict over constituency boundaries) would
also apply at regional level.

However, in order to streagthen democracy,
e AMNC faveurs & min af roprosoniation
(direct and indirect) at the regional and local
government level, which should have the
effect of ensuring that regional policies were
responsive to local needs. In the case of local
und oupecially metropolitan govemment, 1
mixed system should have the ecffect of
unifying apartheid structures.,

4.5.4 Reglonal Electlony sud
Regionai Constitutions should be
set out in the Constitution

In a previous proposal these matters were 10
be left to a national statute to set out. Some
parties at Codesa have argued that they could
bhe left to the regions themselves to formulate
or amend as in the USA.

The full framework for the powers and
(uuctivns of regions should be set vul in the
National Constitution. The regions will thus
have uniform provisions and powers. The
situation in South Africa is not analogous to
federal states created out of pre-existing
autonomous states. At the same time, the
democratdc functioning of the regions

CDSMNATIG. .

requires protection by its constitutionalisation
anu wiwe wuald o .......ll_, L. --Ll"lll n
amendments. The regional councils would
retain powers to finalise the details of how
they function and their rules of procedure.

48.8 Tenure of Cnunecilors
/ Period between Elections

It is proposed that regional elections should
not take place at the same time as national
elections. By proposing a 4-year term (in
enntradistingtion 1 the 5 year parliamentary
term) such elections will generally take place
before or after a gencral election. This wall
mean that regional issues will not be [ost or
submerged by national issues. However, the
cost of separate clections must be weighed up
against this possible benefit.

4.5.6 Dissolution

It ic propoced that the constitution shanid
provide that the regional councils should not
be able to dissolve themselves (so as o
frustrate central government) or be dissolved
by Parliament (o undermined regional
governments). In rthie prapnsal the anly
means by which a regional government will
be dissolved is through the expiry of the
period of office, or through central
government appcoving the request of a
regional gevernment for a regiamai clection.
It will be necessaty, huwevel, v iwuipaate
within the constitution a provision which will
enable the functions of regional government
to be assumed by the central government
where a regional government will not or
cannot discharge its constitutional or statutory
obligations.

4.5.7 Size of Regional
Executive Council

It is proposed that the regional executive
council be limited to five members in addition
to the administrator. Under the old provincial
government system the number of executive
members was limited to four. In view of the

60298
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SECTION

MANAGING REGIONAL
FOUOLIUY IN'LHLE
TRANSITION

The impartant question arises as to how the
matter of cegional policy should be dealt with
between now and the elecion of the
Constituent Assembly - the transitional
peniod.

In order not to pre-empt the deliberations of
the Constituent Assembly, the ANC proposes
that the four existing and established
Provinces with the 1910 boundanes be
retained in the interim.

The ANC and the democratic movement in
general are Grmly committed to a procedure
in terms of which a majority of the elected
representatives of the people make binding
decisions, We are committed to this
procedure because we regard the principle of
equal liberty - the principle that all adult
citizens should have an equal right o
panticipate and determine the outcome of
political decision-making processes - as
fundamentak Institutionally, this fundamental
principle gequires the election of a
representative body with the power to make

laws.

The principle of equal liberty applies with at
least ecqual force to the process of
constitution-making. This is why the ANC is
of the tirm view that the constitution should
he adapted by an clected bady with plenary
powers to devise a system of constitutional
democracy.

A broadly based, democratically elected
conslituent assemibly should, subject to a
two-thirds majority and within the framework

CD=ZTNAa TION L =

of agreed general principles of democracy,
have the power to choose the form of the
future state, including the role, powers,
functions and boundaries of regional and
local governmeat. This view of the ANC is
strengthened if the process which creates the
constituent assembly offers fair opportunities
for all interests to achieve rcpresentation and
thereby to seek their objectives within a
democratically-elected forum.

This process would also help to ensure that
the final decisions to be taken on the sysiem
of regional government will occur within a
wider constitutional framework. There is an
inherent danger in isolating regional
government as a separate issue, as though it
can be resolved with no due reference to the
other tiers of government. Constructing a
regional policy in isolation could have very
scvere and adverse consequences tor the
future coustitutivis ol tlus counliy. The luluie
political and economic stability of this
country and its citizens require that we deal
with the matter in an open and transparent
maaner - and that we get it right.
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APPEN D.X was clected and shall aot be subject to
dissolution save by efduxion of time.
1 4.  Executives of
Regional Councils
4.1 The chief exccutive officer of each
g%?CET%gERKAggR region shall be the regonal
POWERS OF REGIONS administrator.
The regional administrator shall be
1. Regional Boun daries ' elected by an absolute majority of the
There shall be a maximum of 10 regions in e e
South Afnca, the names and boundaries of LS B e ol
T office for the period for which the
regional council has been elected, but
2. Regional Councils shall be liable to be removed from
2.1 Aregicnal council shall be elected by office by a vote of no confidence
sallst for sash ragisn. passed an him nr her hy the regianal
2.2 Each regional council shall consist of council.  In that event, a new
( x ) members. ~administrator  shail be elected in
23 Elections shall be by proporional ‘accordance with the provisions of this
represeatation and shall be called and asticle.
condcted on the basis of a list 4.3  Elections for the  regional
system in accordance with the administrator shall be conducted in
provisions set out in schedule . . - accordance with the provisions set
hc;reto. = outin schedule . . . - hereto . ..
v suv ivgivner  GuuaMISueWI  alial
3. Te“}“'e of . establish departments for the proper
Béglonsl conncils administration of the affairs of the
A regional council shall be constituted for a esgion.
period of 4 years from the date on which it 0, 03 90
Page a1
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4.5

4.6

4.7

48

The regional administrator  shall
appoiat an executive committee
consisting of not more than 5 persons
who shall hold office at the discretion
of the" regional administrator, and
shall resign if a vote ot no confidence
is passed on the administrator.

The regional administrator shall
allocate resp.onsibility for the
administration of depalnrnents 0
members of the executive committee,
A member of the executive
committee may be  given
responsibility for the administration
of more than on¢ department.

The regional administrator shall
preside at meetings of the regional
cxeculive committee. These shall be
convened by the  regional
administrator.

If s regional executive committee
refuses to carry out its responsibilities
as defined in the Constitution or
manifests  total  ncapacity
administer the affairs of the region
properly, the State President may
delegate such functions to a Minister

who shall assume such

T TIOHNAL P23

responsibilities for as long as that

may be necessary.

5.  Sessions of
Regional Council

3.1 The administratnr of a region shall by
proclamation in the regional gazette
fix the times for holding sessions of
the regional council, and may from
timme W ume prorogue such council:
provided that there shall be a session
of not less than six weeks at least
once in every year, and provided
further that a period of more than |
year shall not intervene hetwenn the
last sitting of the regional council in
one session and its first sitting in the
next session.

5.2  The regional administrator shall
.-pr:cside at meetings of the regional
council, which shall be conducted in
accordance with  rules and
procedures laid down by the regional

council.

6. Remuneration
The salaries and allowances of the regional
administrators, members of the executive

committees of regions, and members of the

160301
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cegional council shall be determined from
time to lime by the national assembly. The
salaries and allowances shall be the same in
cach region and shall not be reduced during

the term of office of the regional councils.

7. Powers of
Regional Councils

Without derogating in any way from the
powers of the National Assembly 2 regional
council shall be cntitled to make laws in

relation to the following matters:

(i) The imposition of taxes in accordance
with national policy;

(i) Education, other than tertiary
education;

(iii)  Health services including hospitals;

(iv)  Welfare;

(v) Housing;

(vi)  Transport  including  harbours,
uingans and resdsy

(vir)  Markets and pounds;

(vili) Works and undertakings within the
region, provided that if works and
undertakings extend beyond the
regional boundary, such works and
undertakings may only be camried out

with the consent of the neighbouring

region ot regions affected thereby;

ANC Regional Policy

(ix)  Traffic control;

(x)  The environmeny;

(xi) Industrial and other development
within the region;

(xif)  Horse racing and gambling;

(xiii) Town and regional planning;

(xiv) The imposition of punishment by
fine, imprisonment or other sanctions
for the conmtravention of any laws
made in accordance with the
provisions of this section;

(xv)  All other matters delegated ta it by

Act of Parliament.

8.  Validity of Laws

Any law made by a regional council in terms
of its powers under article 7, shall have cifect
in and for the region as long and as farus it is

not repugnant to any Act of Parliament.

9.  Assent to Regional Laws

0.1 Ay law phosed Ly e iogivial vounnil
shall not have the force of law unless
and until it has been assented to by
the administrator and published in the
regional gazette.

9.2  The administrator shall assent to any
proposed law which has been passed
by the regional council unless he or

she is of the opinion that it may be
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repugnant to an Act of Parliament or
in conflict with any of the provisions
of the constitution. In that event the
‘administrator may refer the proposed
law to she constitutional court for its
opinion, and shall act thereafter in

accordance with the terms of such

e -

10. Language

Regional Councils shall determine which
scheduled language or languages may be
used within the region for conducting the
business of the regional government:
provided that any scheduled language may be
used for the purpose of addressing written
communications t0 any department of the

regional government.

11. Local government

11.1  Local government bodies shall carry
out the functions assigned to them by
Act of Parliament.

11.2 A regional council may delegate any
of its powers or functions to a local
outhonty, amd  sequise (he lessl

authority to execute such powers and

implemeat such functions on its

behalf within the local authority's area

of jurisdiction.

CDSHNATIONAL

11.3  If a local authority fails to camry out
functions allocated to it by Act of
Parliament, the Minister responsible
for local government may appoint an
officer to discharge such functions for
as long as it may be necessary to do
so.

daer od @ iunal GuLIVEIY LENS W CAITY OUl
functions delegated to it by a regional
council, the administrator of such
council may appoint an official to
discharge such functions for as long

as it may be necessary to do so.

12. Fiscal Transfers

Fiscal transfers shall be made by the central
government tn reginnal councils in an
squitable manner, taking into account the
population size, backlogs and priorities (such
as the urban and rural poor, women and
children) of each of the regions.
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